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Final Order

24'h April 2018.

'l he comPlainants have iilcd their cornPlaints contending that theY

bookecl flats in rcspondents' tcgistcrcd Project Bhagtani Sercnit,v situatcd

at Village Tirandaz, l'a1uka Kurla, Mumbai

2. Respondcnts issuecl the allotment letters contencling thcrein that

respondents shall conPlete thc constructioll within the periocl oI 42

months from the receiPt oLinal commcnccmcnt certrficaic irom plinth

Ievel. Thc comPlainants comPlain that respondents have failed to brir-rg the

clearanccs lvithin the Pe ocl of 9 months + Srace Pcriod oi next 3 rnonths

[rom the clate of booking and comPlete the const]-uction till the date

Rcspondcnts by thcir lcttcr datecl 24rr' July 2017 showcd their inaLrilitv to

complete the constructioll ancl givc Possession as agreecl RcsPondents'

made themselves liable to rcfund all the amoLulls paicl bv the complainants

with intercst and/or comPensation untler Section 12 of Rcal Estatc

(Regulatiorl and DeveloPmcnt) Act, 2016 (RERA)'

Defence of resPondents :

3. l'he respondents havc filccl the rePiy to contend that the

complainants are thc investols and theY are rrot alk)tLees because in Para

11 & 18 of the provrsional allotmcnt lclter the,v havc admitted that thcv are

lnvestors. l-he provisional lciter for booking is subiect to approvals and

permissions to be grantcd by various authorities for construcLion' It rs a

contingerlt contract an(1 thcrctore it 
'itnrlot 

bc enJorccd as the aPProvals

and permissions required for construction have not bccn Sranted' Scction

12 cannot ()Perate retrospectivelv

complaint.

Ilcnce they request k) clismtss thc

1 Following point arise fot my cletelmination and findings thereof

are as undcr
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Points.

l.Whether the complainants ale invcstors?

2. Whether MahaRFRA has juriscliction
to acljudicate thcse complaints?

3. Whether thc respondents macle lalse

statement that they sl1al1 comPlctc thc
projcct within reasonable time and

subsequently dcclarcd that thcy shall

not complete it & thereby contravcned
sectkrn 12 ol RIIRA?

Findings.

Negative.

Affirmahvc

Affirmative

Reasons

Point Nos. 1 &2 -

5. Thc rcspondcnts have taken a stand that lhc comPlainants arc the

investols, thercforc, they are not erltitle.l to file thc comPlainls uncler

Section 31 of llllRA. lt is pertinent to note that any aggrieve.l pcrson can

filc a complaint against the promotcr of the rcgtstcrcd Proiect, rf th(l

promoter contravenes or violates any provisions of RERA ol Rules or

Regulahons mac{e thereundcr. Tl-tc lcarned ,Advocatc oi the responclenis

sulrll1its ihat the complainants did not insist on execution oI agreement ior

salc only hccausc, thcy arc invcstors. I do no1 agrcc rn'ith him bccause they

bookcd thc Flats in the year 2013/2014, the resPondcnts themselves havc

contended that they receivecl IOD on 06 04.2016. IOD was requircd for

registralion oI the agreement. Ihe respondcnis dclaycd thc IOD and thcy

avoidecl to execute Lhc agrccmellt for sale. Thcy cannot take undue

advantagc of thcir own urong lo sav that thc comPlainants ar(' iDvestors-

Moreover, r,t hen I look a t thc tcrms and conditions of thc allotmcnt lcLters,

Lhele remaiLrs r1o doubt in 1nv mind that the complainants .ome under the

purviei\.of 'allottcc' dcfint'il b_,- Scctiort 2 (ct) ol RERA.
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6 l'he. responclents have not mentionccl whik: uploading the infoation

of their project on the ofiicial wr:bsrtc of MahaRI]RA that the complainanls

are the investors or they have Iinancecl them. Section 4(2)(k) of RERA

provjdcs that thc names and acldresses ol the contractors, architect,

strucLural engineer, if aDv and any othet person concerned with the

dcvclopmcnL of thc proposcd Projc.t must irc put on thc \,l,cbsrtc.

Therefore, they are estopped fiom dcnying lhc complainants' slalus as

home buyers.

7. AII thc tcrms and conditions of the allotment letters clearly indicate

that the complainants agrccd to purchasc the flats fot consideration to be

paid by them in lnstalments depending upon Lhe stages of lhc construcholl

and thc last instalment payablc was at thc timc of handing ovcr thc

posscssion. Thcy contain all necessary conditions oI agrccmcnt of sale, they

are signed bv both the palties. So I treat it as concluded conLract. Thercforc,

merely becausc it is mcntioncd in Clause 10 of thc, allotment lctters that the

complainants are investors that \,{,ill not make them [he investors in Lhe real

sensc. A pcrson who pays moncy to the pion-roter in anticipation of buying

a flat, in fact, invcsts his moncy for house and thcrcior,:, Sccfion 12 of RERA

also rcfcrs k) such amount as investmenL. Onll'bccausc the con-rplaillanis

havc dcpositccl Lhcir amount w'ilh lhc rcspondcnts, il docs not mcan that

they become the invesk)rs interested in earning profits. l'hc rcspondcnts

have not procluced anl'evidence Lo prove that the complainants are in

habit ol investing their funds for earning pl.ofit. l'herelorc, I holcl that il1

the facts and circumstarces of the case, the complainants do not appear to

be investors but they are allottees- Hence MahaRERA has jurisLLctiorl to

adjudicatc upon lhrs complain I

Point No.3

8. Section 12 of RERA proviclcs that u,hcrc any pclson makcs an

advance or deposiL on the basis of the information containcd in the notire,
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adverhsement or prosPectus? or o1r lhc basis of any model apartment, plot

or building, as the case mav be, and sustains anv loss or damagc by reason

of any incor-rcct, falsc statement includcd thcrcin, hc shall be compensateci

lly thc promoter in the manncl as providcd under thrs Act.

9. ILs ploviso provides that it the person allcctccl by such, incorrcct,

false statement intentls to wrthclraw from the ploposcd projcct, he shall bc

retlrrned his entirc lnvcstmcrlt aiong $,ith irlterest as malr be prescribecl

and thc compensation in thc manner plovidcd unclct RLRA.

10. Section 71 of RERA providcs for appointmcnt of Acljuclicating Office

for adjudicating compensation undcr scctrons 12, 14, 18 & 19 of the Act.

The pr'oviso of sub clausc (l) ot Section 71 provides that any person whose

complaint in rcspcct of mattcrs covered uncler section:[2, 14, 18 & 19 is

pcnding bi'fore consumer .lispures redressal Iorum or c.rnsumel disputcs

redr.essal commission or the National Consumer Reclressal Ccrmmission on

or belbre commencement o[ this Act (RERA) he may, with pcrmission of

such forun or cofiunission as thc casc may Lre, la,iLhdlaw tlle complaint

pc|rding bcforc it and lile ar'r application bcforc thc Adjudi.ating Officer

under this Act. In Neelkamal Rcalhrs Suburban l'vt. Ltd. V/s Umon of

India (Wnt Petihon No.2737 of 2017, ordinary original Civil juriscliction)

thc division bcn.h of thc I lon'blc Bombay High Court has clcalt u.ith this

issue lo holcl thal Section 12, 14, 18 & 19 of the Act arrc to be tried by thc

Acljuciicnting officer as per Section 71 and thc parliament has poq'er to

legislate the law having retrospectivc or rctr oactivc application. Thercforc,

these provisrons have becn helcl constitutiol-lal. After taking revicw oi this

legal provision, I find no force in the submissron of N'lr. Sin8h that Sectioll

12 will not opcrate to the facts h'hich occulred beforc [iF]llA came into

force.
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11. Ihe complainants havc produced the advcrtiscments, brochtues and

allotment letters issuetl Lry thc rcspondents to show that h,hen thev

deposited money with thc rcspondents, they werc madc lo bclicve that the

respondenls shall coDrplcte the project within 42 months from the date oI

the receipt of fnul commenccmcnt cer tificate fiool plinth level. However,

thc respondcnls lravc issr.recl a letter datcd 21.7.2017 declaring that thev

would not proceed aheacl with the project and asked thc allottees eithcr to

collect their amount or to givc conscnt for accommodating them ill

respondcnts another project. These facts bascd upon the do.Llrnents issued

by the respondents thcmsclves havc bccn established. These facts therefore

prove [hat thc rcspondents made either incorrect or false statemcnt at the

hme of collccting money from Lhe conplainants that the-v would corrpletc

the project. I lcncc, thc rcsponclents are liable to rcfunrl the aolount of

.omplainants ivith intcrest at prescribed rate as the verY Pro]ect rs

flustrated. In Neelkamal Realtors Suburban Pvt. Ltd. Vs. Union of India

(W.I'>. No. 2737 of 2017 of original civil juriscli.tion) T lon'ble Bombay FIigh

Court held in para 258 oi the judgement Lhat lvhcn Promoter claims

trustration, hc is bound to return thc moncy of allottcc with intercst. l'he

.omplainants have filed paymcnt sheets showing the amount paicl lrv them

to the respondenls and thc dates thereoi. lhe receipt of the Paymctlt

menlioncd thcrcin has not been Llisputccl. Respondents havc to reimbursc

the complainants the amount ol taxes also and rcsPondel]is can claim

refr.mcl thereof from the concerncd authorities as no serviccli have been

provided to colllplainarts.

1,2. Rule 18 of Mahalashtra Real Estate (Regulation and Development)

(Recovery of Interests, penalt-y, compcnsation, fine payable, forms of

complaint and appcal, ctc.) Rulcs, 2017 pro..,icles that the interest shall hc

2% abovc thc SBI's highest marginal cost oi lencling rate which is currentlY

8.05%. Thus, the complainants arc cntitlcd to get the simple interest at the
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ratc of 10 05?; pcr amum from the datc of paymc'nt till ihey ale rcfunded

Thev are also entitled to get Rs. 20,000/- tou'ards thc cost of the complaint

ORDER

1. lhe rcspondcnts shall refund the comPlalnants' amount

mcntionc.l in PayDlent sheets markcd Lixh. I to 15 wlth sImPIc

interest at the rate of 10.05 % per annum from the dates of

paymcnt till they are refundcd.

2. Payment sheets marked Exh. 1 to 15 in each case sha1l for m the

part of the order.

3. Thc rcspondcnts shall pay comprlainants Rs.20,000/ torrards

the cosi of each comPlaint.

4. Ihe chargc of aforcsajd amount shzrll be on tl-ie rcspondents'

property under project bearing C.1'.S. No 634/5 and 64D "S"

ward of village Tirandaz, Taluka Kurla, Mumbar, till the

complainants' clalms are satlsf icd

Munlbai

Dare:21104.2018
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( B. D. Kapadnis )

Member & Adjudicatirg Ofticer,
IVIahaRliRA. Mumbai.
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