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The comPlainant contends that he booked flat no l-201 in

respondent's registered proiect "Balaji Symphony' I-Wing situated at New

Panvel. He alleges that resPor]dent failed to hand over the Possession of

the flat on the agleed c{ate i.e. on or before March 2016 with glace periocl

of six months. The comPlainant ['ants to 
'ontinue 

in the Project and claims

interest on his investment for every month of delay under Section 18 of

RERA from the date of default till he took the possession of the flat on

10.01.2019.

2. The respondent has pleaded not guitty and he has filed the reply to

contend that he has received the occupation certificate of Phase-1 where

the booked flat of the complainant is situated, on 21 08 2018 The

complainant was inJormed to take the Possession of the flat by email dated

1

... Complainant.



23.d August 2018. On 24th December 2018, the complainant came to his

olfice and negotiated for the discount of Rs. 80,000/- which was granted

on account of delayed possession arrd good relations. The complainant

filed the complaint on 25.12.2018 and took the possession of the flat on 1oth

January 2019 without making any gtievance oI delayed possession. The

respondent contends that though he promised the comPlainant to hand

over the possession of the flat in December 2012 the Planning authodty

changed and NAINA became the Plarming Authorlty because of it,

podium plan was altered and the fire department added new obligation to

provide fire sprinklers in all the flats. The complainanthas not ave$ed that

because of the delayed possession he has suffered. The respondent relies

uponPara-125 to 127 of the Neelkamal Realtors iudgement to contend that

he should not be punished because he is a performing builder. He refers to

one order passed by the Hon'ble Chairperson of MahaRERA wherein the

complainants of those cases agreed to the revised date oI possession

01.09.2018 and if the possession would not be handed over on or before the

said date thereafter the interest would be payable. Hence, the resPondent

requests to dismiss the complaint.

3. Following points arise for determination and I record my findings

thereon as under:

POINTS FINDINGS

1. Whether the respondent failed to hand over the Affirmative

possession of the flat on agreed date?

Affirmative

2 tr \

2. Whether the complainant is entitled to get

interest from 1't October 2016 to th January

2019 on his investment on account of delayed

possession u/s 18 of RERA?



4. The respondent has contended that he has specilied in the agreement

that he shall hand over the possession of the flat by December 2017 with

grace period of six months, it means that he agreed to hand over the

possession by June 2018. I have Sone through the agreement for sale arrd

find that it is specifically mentioned in Para-4(a) of the agreement that the

promoter shall give possession of the flat "on or before March 2016 subject

to the extension of time for a further period of six months." Hence, the

respondent has taken the false plea that the agreed date was December

2017. The six montfu'grace period is very often contemPlated in the

agreement, if for some genuine reason the Proiect is delayed, the allottee

shows the grace to extend the peliod by next six months. In this context,

section 8(b) of Maharashtra Ownership Flats Act can be looked into. Tt

provides that if the promoter fails to give possession in accordance with

the terms of the agaeement onthe date specilied initlor the reasonsbeyond

his control, then the period can be extended fot three months and if those

reasons still exist, then the pedod can be extended by next three months. If

the project is delayed beyond the period oI six months, then the allottee

gets right to claim interest from the date of default. The respondent has

contended that the delay is caused because the planning autholity chaaged

to NAINA and therefore, plars were changed. Even if it is taken for

granted, that this was sufficient cause for extending the date, it cannot be

extended beyond six months. Hence I find that the respondent was under

the contractual obligation to hard over the possession by September 2016.

Admittedly, the respondent has failed to hard over the Possession on the

agreed date, hence, I record my finding to this effect.

5. The respondent has referred to the order oI the Hon'ble Chairman

of the MahaRERA without putting the number of the case. lt appears that

he has relied upon the case of Rajesh Sharma-v/ s-Vinay Agarwal,
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Comptaint No. CC006,/54566 decided on 20 07 2018 This order shows that

the complainants of those matte$ accePted the revised time line and on the

basis of their consent, the Hon'ble Chairman directed the respondent to

hand over the Possession of the aPartments to those comPlainants before

31.08.2018 and in case of respondenfs failure, directed him to Pay the

interest From the said date. However, this order is also challenged by those

complainants in Appeal No 4T006/10636. ln this case the complainant has

not given consent for extending the date of possession arld hence, this plea

is not maintainable.

6. Section 18 of RERA provides that the comPlainant can get interest

on his investment on the promoter's failure to hand over the possession of

an apartment on the dates sPecified in the agreement Sub-clause (1) of

section 18 is drafted in simple Present tense, I hold that the mate al date is

*re agreed date of possession ard not the date of the comPlaint Hence,

even after receiving the possession the comPlainant is entitled to get the

interest on his investment fol the delayed period because the right to get it

is accr:ued to him on the promoter's default to hand over the possession on

agreed date. Once there is dght, there must be remedy to enJorce it and

without it the tight has no meaning. In view of the natter, I Iind that

though the complainant has taken the possession of the flat, he is entitled

to recover the interest on his investment from 01.10.2016 t o 09 '01'2019 '

7. Even on the receipt of the O.C. the fight and liability arising out of

RERA subsist titl they are addressed. Hence, I hold that the complainant is

entitled to get interest on account of delayed Possession from the date of

respondent's default till he leceives the possession. Thoughthe lespondent

makes reference to Pala 125 to 127 of tl;re judgement of the Hon ble High

Court passed in Neelkamal Realtors Subwban Pvt. Ltd. v/s Union of India

(WP 2737 / 2017),I do not find that they helP the resPondent to absolve him

from the tiability arising out of section 18 of RERA.
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8. The complainant has filed the payment statement marked Exh.'A'

which shows that hll 05.03.2016, he paid Rs. 48,03,837/- to the respondent

towards consideration and the receipt of this amount is not in disPute. The

issue regarding the discount of Rs. 8Q000/- requires consideration at this

stage. The respondent contends that he has given discount oi Rs. 8O000/-

to the complainant on 24,12.201,8 fo.t compensating him on account of the

delayed possession. The complainant on this poht submits that he booked

the flat in the year 2012 and the respondent charged him the higher rate

than prevailing one and hence, he gave discount of Rs. 80,500/- irl the year

2014 itself. So, this discount has nothing to do with the compensation on

account of delayed possession. The comPlainant has produced the zerox

copy of a letter sigred by the respondent on 24.02.2074 which reads Rs.

80,500/- witl be adjusted at the time of taking possession on accourt of club

membership". The genuineness of this document is not disPuted by the

respondent. Therefore, it becomes clear that the respondent has not given

any discount of Rs. 80,@0/- on accolrnt of delayed possession as

contended by him. BeIore parting with this issue I want to Put on record

that the respondent made false statement in repty that the Possession date

promised was December 2017 and he gave the discount of Rs.8O000/- to

the allottee for compensating him for the delay that too, on 24.12.2018

when the letter of possession dated 23.08.2018 was sent. It aPPears that he

does not have any regard for the truth and he does not hesitate to make

false statement to serve his purpose. This Practice of making false

statement and misguiding the Authority is highly objectionable and I

deprecate it, To conclude, I find that the complainant is entitled to get

simple interest on his amount at prescribed rate. The prescribed rate of

interest is 2% above the SBI's highest MCLR which ls curently 8.55%.

9. The respondent does not hesitate to take false pleas as observed

above. Therefore, considering the facts and circumstances of the case and
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the poor plight of the complainant beforc such unscrupulous Promoter, the

complainant is entitled to gel Rs. 35,000/- torn'ards the cost of the

complaint. Hence, the order.

ORDER

The respondent shall pay the complainant simPle interest at the rate

of 10.557" p.a. from 1,t October 2016 to 9tr January 2019 on his investment

of Rs. Rs. 48,03,837/- on account of delayed possession u/s 18 of RERA.

The respondent shatl pay the complainant Rs.35,000/- towards fhe

cost of the complaint.

Respondent's practice of maling false statement and misguiding the

Authority is highly objected and is deprecated.

r o\l
Mumbai.

Dare: 13.02.2019. (B. D. Kapadnis)
Member & Adjudicating Officer,

MahaRERA, Mumbai.
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