
THE MAHARASHTRA REAL ESTATE REGULATORY AUTHORITY
MUMBAI.

COMPLAINT NO: CC006000000012761

Narcsh Bohra Complainant

Versus

I. M/s Radius and l)cserve Builtler LLP
2. Chief Execurive Officer of

Slum Rehabilitation Authority.
(Anantya 1A)

Respondents

MahaRERA Regn: P51800005533

Corarn: Shri B.D. Kapadnis,
Hon'ble Member & Adjudicating Officer

Appearance:
Complainant Adv. Nilesh Gala.
Respondent No.1: Adv. Pooja Parekh.
Respondent No.2: Exparte,

FINAL ORDER
25'h February 2019.

The complainant contends that he booked flat no. T-5-702 of

Anartya 1A building situated at Village Wadhavali, laluka Kurla,

Mumbai. He complains that the respondents failed to execute and register

the a8reement for sale of the said flat even alter receiving more thal 10%

of the total consideration of the flat and thereby contravened Section 13 of

RERA. The respondenL no. t have failed to form the society/association of

the allotteet though more than 51% of the flats in the project are booked

and thereby they have conLravened Section 11 (1) (e )oI RERA. The

complainant complains that a t the time of booking of the flat respondents

represented him through the advertisement that the possession of the flat

would be handed over on or before Dccember 2020. However, the said
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statement has proved false because the respondents while registering [he

project with MahaRERA revised the proposed date of completion to 31st

December 2024. Ilence, he withdraws from the project and claims refund

of his amount with interest and compensation under Section 12 of RERA.

Complainart alleges that the respondent no. 1 conhavened Section 14 of

RERA by rncorporating Clause A (a) in their draft agreement seeking

blanket consent of the allottees Ior additions and alterations in the

sanctioned plan/layout plan and specilications of the buildings or

common areas without the previous written consent of at least 2/3 of the

allottees.

2/- Respondent No.1 have pleaded not guilty. They have filed their

reply to contend that the complainant himself terminated the booking by

sending email dated 25.04.2017 because of his financial difficulties. He has

not withdrawn the termination letter and therefore, the complaint is not

maintainable. So far as the complainant's prayer for execution of

agreement for sale with possession date of 37.12.2020 is concerned, the

respondents submit that no such date was agreed upon by the parties

when the complainant booked the flat. The application form does noI have

any relerence to the date of possession as 37.72.2020. The respondents

while registering the project with MahaRERA have declared that they shall

complete the project on 31.12.2024 and therefore, this Authority cannot re-

write the agreement and prepone the date of possession. The respondents

further contend that though the complainant did not withdraw the letter

of cancellation of booking by way of good geshrre, they sent email dated

28.09.2017 to call upon him to make payment of stamp duty and

registration charSes and to execute and register the agreement for sale with

date of possession as 31.12.2024 but the complainant has not come forward

Ior execution of an agreement. The terrns and conditions ofthe application

form indicate that the respondents are entitled to deduct 10% of the

amount on cancellation of the booking, They further contend that since the
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complainant is withdrawing ftom the project, he has no locus standi to

make grievance of non-registration of the society. They deny their liability
to pay Rs. 1,00,000/- towards the compensation for mental trauma and

therefore, they request to dismiss the complaint.

3. The respondents no. 2 has not appeared.

4. Following points arise for determination and my lindings recorded

thereon are as under:

POINTS FINDINGS

1. Whether the respondent No.1 made false or Affirmative.
incoEect stafement in their advertisement
that the possession would be handed over
before December 2020 and the complainant
sustained loss or damage because of such
Ialse or incorrect representation?

2. Whether the respondent No.1 have failed to
execute the agreement lor sale even after
the receipt of more rhan 10% of the total
consideration and thereby contravened
section 13?

3. Whebher the respondent No.1 have contravened
section 11(1) (e) of RERA by not forming the
society or association oI the allottees even
alter booking of more than 50% of the flats?

4. Whether the respondents have contravened
section 14 by incorporating clause A(a) in
their draft agreement seeking blarket consent
of the allottees for additions and altemation in
the sa]:Ictionecl plan, layout plan and
specifications of the building or common
area without the previous written consent of
at least 2/3 of the allottees?

5. Whether respondent no.1 are liable to refund
complainant's amount with interest and
comPensation?

AJfirmative

Affirmative

Affirmative

Affirmative
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REASONS

5. There is no dispute between the patties that the complainant booked

the flat T-5-702 in'Anartya 1A' builcling of the respondents' project for Rs.

1,,78,80,450/- as is seen from the application form dated 27.04.201.6. T'he

respondents have admitted that the complainant has paid them Rs.

37,56,538 / - towards the consideration which aggregates to 19.9% of the

total considelation. Since the flat has been booked in the year 2016, the

promoter was entitled to receive the consideration amount to the extent of

19.97o without the u,ribten agreemenL as per Section 4(1) of MOFA. The

written agreemenl for sale was necessary for receiving the consideration of

more than 207o. However, on 01.05.2017 RERA has come into for(e and the

project is registered with MahaRERA. lt has brought legacy of rights and

obligations of the parLies along with it. The promoter is not entitled to

receive the sum more than 10% of the cost of the apartment without first

entedng into written agreement for sale and registering it as per section 13

of RERA. Therefore, after 01.05.2017, it is the responsibility of the

respondent no-l to execute and registq the agreement for sale rn

complainan(s favour under Section 13 but till the date of the complaint,

the respondent no. t have failed to execute it.

6. The respolrclents have brought to my notice that the complainant by

his email datecl 26.04.2017 cancelled the booking alrd accorcling to them,

this letter is not withdrawn by the complainart. It is a matter of fact that

even after receiving the letter of calcellation, the respondents have not

refunded the complainant's amount. This ciearly shows that they have not

accepted the complainant's request for cancellation of the booking. On the

contary, the respondent no. t have by tlrcir er ail dated 28.09.2017 called

upon the complainant to make the payment of stamp duty and registration

chalges to register tlrc agreement- Tlrerefore, the contractual obligatron
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continues even after 26.04.2017 for the execution and regishation of

agreement for sale. Hence the complainr is maintainable.

7. The real issue is, the complainant wants that the agreement should

contajn the date of possession a s 3'1.12.2020 whereas the respondenL no. 1

want to put 31.12.2024 in it and therefore, the agreement has not been

executed.

8. Now, this discussion fakes me to the respondents' advertisement

advertised on their official website which shows that the respondent no. 1

mentioned the date of possession as Jaluary 2019. The complainant has

produced the advertisement of the project appearing on other websites

showng that the possession is to be given in the year 2020. Even after it is

taken for granted that the advertisernent appearing on other websites are

not auLhorised by the respondent no. 1, I believe the complainant because

the respondent no.1 Lhemselves mentioned on tl.reir webpage while

registering the project u,ith MahaRERA that the proposed c{ate of

completion of the projecr was 31.12.2020. The respondent no. 1 camoI take

sornersault and deny this date. Ii is also facL Lhat now the respondenf no.1

do not want to adhere to this dafe of possession but they have revised it to

31.12.2024 which has not been accepted by the complainant. These facts are

more than sulficient to hold that the respondent no. 1 macle the lalse

s[aLement or incorrect statement in the advertisement at the time of

booklnS thaf the project would be completed by 31.12.2020. The

complainanL has made the payment by believing in the respondents,

represenlation and hence, he is entitled to claim refund of his amount with

interest and/or compensation uncler Section 12 when the respondents are

not ready to hand over the possession on 31.12.2020 as projected by them.

9. AIter 01.05.20-17, as per the provisions oI Section 13 of RERA, the

respondents were liable to execute and register the agreement for sale as

more than 10% of total consideratron was alteady rcceived by them- They

have failed to execute the agreement till the date of complaint and hence, I



hold that the responder]t no 1 are guilty oi contravening Section.l3 oi

RERA.

10. The complainarb has produced tlrc cxtract of the webpage of the

respondents' project sho\^,ing that morc than 50% of the flats have been

b<:oked and thereiol€, the respondent tro.-l are Lrnder the legal obligation

cast by Sedion 11 (1)(e) of RERA to torm the society or assooation of the

allottees. Despite the same Responclent No. t have failed to form the

association/society. Hence, I hold the[.r guilLy of contravening Section

1.1(.1)(e) of the Act.

1"1. I t is necessary to llote tlta t peltdhg the complaint, the respondent no.

1 sent a lelter on 28.09.2017 r^,rth tl.rc draft of the agreement to the

complainant and called upon him ro executc the agaeement. The copy o[

the dratt agreeDrent is placed on record. It shows that respondent no. l
have incorporated clause ln the agreement to the et-iect that thcy sl1all be

able to male aclditions or alterations ln thc sanctioned plan, layout plary

and specifications of tlle truilding or the collunon areas and the allottee

shall have the consent for it. In Iact, Scctior.r 14 of RERA provides that the

promoter cannot make such additions and alterations in thc sanctioned

plan, layout plan arlcl specilications w.ithout Previous written .onsent of at

least 2/3 of the allottees. '[herefore, clause incorporatecl in thcir draft

ag-reement is against the express provision of Scction 14 and it contravenes

Section 14 of fhe Act.

12. In the draft agreertent lor sale provicled bv the rules iramed under

RERA parricularly in Clause 18 oI rhe model format, it is clearly mentioned

that if the allottee does not sign within 45 days on the draft of the

agreement sent by the promoter, then the allotmert is cleemed to be

cancelled ancl all sum deposited bv the allottee in connection therewith

inc)uding the booking alnouit shall be retumed to the allottces without

any intcrcst and compcnsation whatsoever. lhis clearly shows that the

promoter camot deduct any part of the booking amount.
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13. After taking into consideration the facts established by the

complainant showing the contravention ol section 12 of RERA, in this case,

I ftrcl that the complainant is enlitled to gct back his amount of

Rs.37,56,538/-with interest at presc bed rate. It is 2% above the SBI,S

highest MCLR B'hich is 8.559i, at present. FIc is entitled to get interest from

thc date of payment till the ciate of refund.
'14. Now the complairlant wants to withdraw frorn the project.
'l'herefore, there is no point in directing thc rcsponclent no. I to execute the

agreement for sale in complainant's favour. In the facts artd circurnstances,

I do rlot il,ant to impose anv penalty on the respondcnt no. 1 for

contravention of the various provisions to which I have referred to in order

to give them one more opportunity to improve themseives. But it is

lrcccssarv to duect the respondent no. l for removing the clausc of giving

blanket consent of the allottees for alterations, modiflcations of the

sarlctioned plan, layout plan and speciiications. Tttey have to draft clause

in consonance with section 14 of the Act. It is also necessary to direct the

responclents to form society/association of tllc allottees.

15. Before partilg ta ith this judgement, I want to put on record the fact

that the complainalt has tape recorcled the version of the Sales Executive

of Respontlent no. 1 showing that the responctent no. 1 agreed to hand over

lhc possession of tlte flat on or before Decer:rber 2020. ln order to admit

such evidence certatn pl ecau tlons i{rere necessary ancl Lherefore, in the line

of the guidelines given by the Hon'ble High Court regarcling admissibility

of the tape recorded convcrsation, the Authority has passed one order on

10.05.2018. The respondcnt no. 1 felt aggricved by the saicl orcler ancl took

lhe matter to the Appellate ]'ribunal. Unfortunately the aPpeal could not
be heard in time. The complaint is pending lor more than one year fhough

it is required to be disposcd of !\,i thin 60 clays only. Hence, the complainant

got Ied-up ancl has passcd the purshis on 20.02.2019 to submit that hc does
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not rely upon the tape rcrorded conversation to prevent further delay. Thrs

is failure of the system which is most unfortunate.

16. After taking into tonsideration the facts and circumstances of the

case, I find it necessarl- to direct thc rcspondent no. I to pav the

complainant Rs. 1,00,000 / - toi{ards the compensation for causing mental,

physical harassment and Ioss of opportunity. The responclent no. I made

themselves liable to p.ly the complairlant Rs. 50,000/- on account oI the cost

oi the complaint which Iingered for a year. Hence the followlng order.

ORDER

The respondent no. I shail refund the complainant Rs. Rs.37,56,538 / -

with interest at the rate of 10.559/" per annum trom the date of receipt of the

amount till its refuJld-

The respor.rrlent sharll pay ihe complarnant Rs.1,00,000/- torlards the

compcnsation and Rs. 50,000/- towards thc cost of the complaint.

Thc respondent no- I shall forrn the society/ associa tron of the

allottees of the project \," ithin one month of the order.

The respondent no. 1 shall delete thc clause from their draft of the

agreement which contravenes section 14 of RERA as discussed above.

The respondent no. 1is herebv h,arnecl not to contravene anv

provision of RERA, Rules and Regulations framed thereunder hcreafter.

This warnxrg be put on the \1ebpage of tlle project.

Complaint is disrnissed against respontlenl no.2.

Mumbai.

Datet 25.02.m19
{-- .2 \

(8. D. Kapadnis)
Member & Adjudicating Officer,

MahaRERA, Mumbai.
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