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Pleadings of conPlainants.

The complainants have filed this comPlaint u/s. 18 of Real

Estate Regulation and Devetopmen! Act 2016 (RERA) They contend

that Mr. Khalid Ahmed and Mrs. Ezhar Parveen booked Apartment

No. 1303, B-WiIIg. The respondents agreed to deliver the Possession of
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the flat by Decemb er 2077 . Mr . Akash Tekriwal booked flat no 1 502'

B-wing of Respondent's Hill View Pro.iect situated at Chembur' The

respondents agreed to deliver the Possession of the flat by December

2015, These apartments are in the sale comPonent of the Respondents'

SRA project. The Agreements for Sale to this effect have been executed

by the parties. The resPondents have failed to deliver the Possession

of the flats on agreed dates. The comptahants want to r rithdraw from

the project anc[ claim refund oI their amount with interest and

compensation.

Defence of resPondents'

2. The resPondents have failed to file the rePly Hence Lhe

complaints Proceed without their reply' However, the leamed

advocate of the respondents has raised some Points which the

respondents have raised in other matters of the same project So I put

them on record.

3. The resPondenfs submit that the comPlainants were aware of

the fact that the Proiect was being developed under SRA scheme and

therefore the possession of their flats was likely to be delayed beyond

the agreed dates of possession. Not only that, the dates of Possession

were tentative dePending upon the availability of the building

materials and the Possession was likety to be delayed because of the

Govt. Rules. orders, regulations, etc They admit that they have not

handed ovet the possession oI the flats to the complainants on agreed

dates because tlte letter of intent required them to seek various

permissions and aPprova)s mentioned in it The main reasons which

delayed the Proiect are;



1.. Acquisiti on of CTS No.148. the adioinins Dlot. One of the

conditions is to acquire this private plot and to include it

in the scheme. Its owner was not traceable and therefore

the acquisition proceeding was stalted by SRA on

30.03.2015. But thereafter the said authority did not

fotlow it up and the plot is not yet acquired. Hence, FSI

of the same plot have not been granted to the respondents.

2. D.P, Road set bv MCGM- as per the condition laid

down by LOl, the respondents' Architects applied to

MCGM on 25.77.2013 to get D.P. Road setback land

demarcated from A.E. (Survey/D.P./TNC/Dept. of

MCGM) and to hand it over free of cost and free of

encumbrances to MCGM for obtaining CC for the last 25%

oI sale built up area. However they did not get any

response from 25.11.2013.

3. NOC for 60 mks. Wide Arfk Bandra Piniraoole road. In

this context to meet the requirement of L.O.l. they applied

on 28.12.2009, however, on 23.4.2010 they received a letter

from MMRDA to rehabilitate a mosque. Ot m.4.2012

they explained their inability to accommodate the said

mosque in SRA scheme and that issue was pendhg till

13.10.2016 when they filed revised application for NOC

4.H Rise N They applied for High Rise NOC on

10.03.2013. The concerned autho ty issued it on

19.M.2017.

5. Revised LOiL letter dated 7.6.17 - The application lor

revised LOI have been submitted on 7.6.17 and it is

pending. Therefore, they contend that the Proiect is

delayed



6. The leamed advocate of the resPondents submits that out

of 34 slabs 24 slabs have been cast and the resPondents are

ready to hand over the possession of the flats by

December 2019.

7. So Iar as Payment by Mr' Akash Tekriwal is concemed'

the resPondents deny their liability to reimburse him the

amount of loan Processing fee' stamp duty on loan and

loan interest shown in the Payment Iormat marked Exh'

'A' submifted bY him'

4. Therefore, resPondents contend that the comPlainants are not

entitled to get the refund of their amount especially when the project

is nearing its comPletion

5. Following points arise fo! determination l record my findings

thereon as unde!: -

POINTS.

l.Whether the respondents failed to deliver

the possession of the flats on agreed dates?

2.Whether the respondents have been

prevented by the causes beyond their control

from comPleting their project in time?

3.Whether the comPlainants are entitled to 8et

refund of their amount with interest?

FINDINGS.

Reasons:

Legal Provision. -

6. Section 18 of RERA Provides that when the Promoter fails to

complete or is unable to give possession of apartment in accordance
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with the terrns of the agreement for sale or du.[y comPleted by the date

specified therein, he shall be [iab[e, on demand to the allottee in case

allottee wishes to withdraw from the Project to refund his amount

with interest at prescribed rate ftom the date of Payment till its refund.

7. The rules framed under the Act have prescribed the rate oI

irterest. lt is 2% above the State Bark of hdia's highest marginal cost

of lendhg rate. It is currently 8.5%. Hence, the allottees are entitled

to get the interest at the rate of 10.5%.

Delayed Possessiorr

8. The parties are not at dispute on the Point that the rcspondents

agreed to deliver the possession of the flat by the end of December

2017 to Mr. Khalid and by end of December 2015 to Mr. Akash but they

have not delivered it till the date of comPlaints. Hence, I hold that the

respondents have failed to hand over the Possession of the flats on the

agreed dates.

Reasons for Delay:

9. The learned Advocate of respondents submits that the

respondents were required to take several permissions and approvals

from various authorities mentioned in the letter of intent dated

19.70.207"1. She has Pointed out the reasons of delay, viz. acquisition

of plot bearing CTS No.148; D.P. Road setback issue; rehabilitation of

the mosque; the delay caused by the authorities in Sranting high rise

NOC and revised letter of intent dated 07.06.2017 which are referred

to above. According to her, these causes were beyond the control of

the promoter and therefore they could not comPlete the Pro,ect in time.

10. At this stage it is necessary to keeP in mind that Maharashka

Ownership of Flat Act, 1963 is in force and Section 88 of RERA permits



its application. The agreements for sale have been executed h
accordance with the provisioru of Malalashha Owrership of FIat Act.

Section 8 of the said Act provides remedy of refund of the allottees'

amount on promote/s failure to give Possession in time. Its clause @)

provides that if the promoter for reasons beyond his control is unable

to give possession of the flat by the date sPeciJied and a period of 3

months thereafter or a further period oI 3 months, if the reasons still

exist, then promoter shall be liable on demand to refujrd the amount

already received by him with simple interest @ 9% p.a. from the date

he received the same titl they are refunded.

11. In view oI this provision, I find that even if it is proved by the

respondents that they were Prevented by the causes which were

beyond their controt to complete the prorect in time, they are €:ntitled

to get the extension of 6 months at the most and not more than that ln

Neelkamal Realtors Pvt. Ltd. Versus Union of India Writ Petition

No.2737 of 2017,Hon'ble Bombay High Court in its Ordklary Oliginal

Civil Jurisdiction have held that the Promoter having sufficient

experience in open market, is exPected to have a fair assessment of

time required for completing the project. So when the Promoter offers

any flat for sale and sPecifies the date oI possessiory he has to assess

atl the dilJiculties which he is likely to face in completing the Project'

Once he specifies the date to deliver the possession, he is bound by it'

However, in order to attract the customels, Promoter sPecilies the

earlier date though he knows that he would not comPlete the

construction on the date so specified. This is nothing but the

dishonesty of the promoter and he indulges in such unlair Practice in

order to attract the customers for selling his Product and to grab their

money at the earliest oPPortunity. Here, in this case the resPondents



have mentioned that since beginning of the launch o{ the Proiect they

were awate of the (act that va ous NOCS, permissions and approvals

were required ard the problems they were likely to face DesPite these

facts, they have executed agreement for sale with the complainants

and promised to deliver the Possession by end of December 2015 and

2077. Thercfore,l find it difficult to hold that respondents have been

prevented by the causes which were beyond their control' to comPlete

the project in time. The PleadinSs of the respondents further

demonstrate that they have not acted vigilantly to Pujsue the matter

with the authorities. They cannot take advantage on their or/vn wrongs

and therelore reasons assigned by them do not iustify the detay'

Entitlement of the ComPlainants.

72, The complainants want to withdraw from the proiect Mr'

Khalid and Mrs. Ezhar have filed the statement of the pavment made

by them to the resPondents marked exhibit- A showing Payment made

towards the consideration, taxes, TDS' registration fee and stamP duty

on agreement for sale. The respondents have not disPuted these

payments. Mr. Khalid and Mrs Ezhar have paid stamP duty on

25.02,2016.They ate not enhtled to claim this amount because they can

claim re(und thereof from the registrar's office on cancellation of

agreement. By way of abundant Prccaution' I make it clear that the

refund of stamp duty can bc claimed within the Pedod oI five years of

execution on the canceltation of the agreement for sale under Section

48 of the Maharashtra StamP Act and hence' in case of non-satisfaction

of comPlainants' claim within five years of the agreement' the

respondents shall be liable to refund the stamP duty amount '!'ith

interest. Respondents are therefore liable to refund all amount except

thc amountof stanp duty showninExh'A' withinterestatPrescribed



late from the date of their receiPt/Payment tilt their refund to Mr

Khalid and Mrs Ezhar

13. Mr. Akash has filecl the statement of the payment made by him

to the resPondents marked exhibit- A showing Payment made towards

the consideratiory taxes, TDS, reglskation{ee and stamp duty and loan

interest Paid by him The resPondents have disputed the amount of

loan processing fee, stamP duty and loan interest Section 18 r/w the

definition oI interest defined inSection 2 (za) of RERA Piovide that the

complainant is entitled to 8et interest in case of refund of his amount

from the datc of the receipt of the amoutlt by the Promoler' The

comPlainant Mr. Akash is entitled to get the interest at Prescribed rate

on loan amount and therefore, he is not entitled to get the interest Paid

to the Bank on loan amount which is Rs '75'42'218/ -

14, So lar as the stamP duty and Processing fee paid by Mr' Akash

for obtairring loan are concerned' he is entitled to get them reimbursed

on the princiPle of restitution He will have to be Placed ln the position

which he would have occupied but for such sale kansaction The

stamP duty for agrecment for sale Rs 8'27'472/- has been Paid on

26.^11.20L4. The comPlainant can claim its refund on cancellation of

agreement within the Pedod oI five years of the date of the agreement'

Hence, Mr. Akash rs not entitled to get the amount of stamP duty Paid

Ior agreement for sale

15. The lesPondents are liable to refund the consideration amount

and the), have to reimburse all other expenses incurred by the

complainants in the context of the transaction because they have failed

to hand over the possession of the flat on the agrced date'
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76. ln addition to the above amount, the comPlainants are entitled

to get Rs. 20,000/- towards the cost of thelr comPlaint Hence, the

order.

ORDER

The respondents shall pay Mr. Khalid Ahmed and Mrs Ezhar

Parveen the amount mentioned in the statement marked Exh 'A'

except the stamP duty \^'ith simPle interest @ 10 5% P a from the date

of receipt/payment till its refund

The respondents shall pay Akash Tekriwal the amount mentioned

in the statement marked Exh.'A'excePt the stamP duff paid lor

agreement Ior sale and the amoun t of loan interest with simPle interest

@ 10.5% p.a. from the date of receipt/payment tilt refund

Exh."A" of the complaints shall form the Part of the order'

The respondents shall Pay the comPlainants Rs 20,000/- towards

the cost oI the comPlaint

The charge of the complainants' claims shall be on thei! booked

flats till their satisfaction

On satisfaction of the claims, the complainants shall execute the

deeds of cancellation of agreements on resPondents' cost'

In case of respondents' failure to satisfy the complainants' claim

within five years from the date of agreement/s, they shall Pay the

complainant/s amount of stamP duty with interest at Prescribed rate'

rri
\t

Mumbai
Date:27 .77.2018

(B.D apadnis)
(Member & Adjudicating Officer)

MahaRERA, Mumbai.



Before thc Hon'ble Maharashtra Real Estete Re8ulatory Authority, Bandra Mumbai

Complainant No. CC00600000m56450

Mr. Akash Tckriwal

Reliance Entcrprisc

08 / 05/ 20tl 5,m,(xD/- Token Amount

t9 / 06/ 20"14 27,85,250/ -

Complainant

Respondcnt

PAYMENT F9RMAT

Payments made by thc Complainant to the Respondent

l'aid bv Cheque trearing No 627360 clatcd Mav 8, 2014 drawn on lndian Overseas

Bank and a reccipt bearing no. 929 confirnring such payment was issuod by thc

Respondcnt to the Complainant on May 28, 2014

Paid by Chcque bearing No. 830927 dated Junc 19, 2014 drawn on Indian Overseas

Bank and a receipt bealng no. 1019 confirming such payment was issucd b-v thc

Ilespondcnt to the Complarnant on Jul1, 17, 2014

20/@/2o11 6,00,000/-

Pa rt

Consideration

l'a rt

Consideration

Paid b1'Chcque bearing No. 830911 dated &,ptember 20, 2014 drawn on Indian

Overseas Bank and a rcccipt bcarinS no. 1201 conlirming such pay ent was issucd

1

1
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09 / t1/ 2014 5.00,000/-

7 25/ !'t /2014 30,000/-

26 /71/ 2014 n,21. ,4'i.2/ -8

9 27 /'11/ 2014 6,09,085 / -

4

13/l't/2014 5,00,000/-

2r / t1/ 2011 5,00,000/-

Part

(lonslderation

Part

Consrdcration

Part

Consideration

by the Rcspondent to the Complainant on September 30,2014

Paid bv Cheque trearing No. 830936 dated November 9, 201.I drawn on lndian

Overseas BanI and a receiFt bearing no. 1327 conjirmiltg such pa\.ment was issued

by the Rcspondcnt to the Con'rplainant on November'12, 2014

Paid by Chetlue bearing No. 830937 datcd November 13, 2014 drawn on lndim
O!'erseas Bank and a rcccipt bearing no. l33U confirming such pavmcnt h,as issued

by the Responclent to the CL,mplainant on November 15.2014

Paid by Cheque bearing No. 830939 dated Novemter 21, 2014 drawn on lndian

Overseas Bank and a rc.cipt bcaring no. 1387 confirming such paynrcnt was issued

by the Respondcnt to thc Complainant on [)c.cmber 1, 2014
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Registration Fec

Stamp Duty

Paid bv Chcquc bearing No.830940 datcd Novembcr 25.2014 draw-rr on Indian

Overseas Bank

Paid by Cheque beadng No. 216941 darccl Novernber 25, 2014 drawn on Indian

Overseas Bank

Paid by Chcquc bearing No. 216942 datcd Novernbcr 27,201,1 drawn on Indian

\\

Scrvlce tax

2



10 2e/-t1/201.4 7,64,263/ - Value Addcd Tax

Ovcrseas BanI and a receipt tearing no. 1389 conJirminB such payment u.as issucd

by thc Respondcnt to the Complainant on Decembcr 1, 2014

Paid by Chequc bcaring No. 216949 dated November 29, 2014 drawn ()n Indian

Overseas Bank and a re.eipt bcarirg no. 1389 confirming sucl1 pavmcnt was issued

bv the Respondpnt to the Complainant on Dcrcmber 1,2014

Paitl bv Cheque bcaring No. 216958 dated lunL, 11,2016 drau,n on Indian Oycrseas

Bank and a rec€ipt tEaring no. 2167 confirming such payment was issucd bv thc

Rcspondcnt to thc Complainant on June 11, 2016

Paid by Chcquc bcaring No. 905433 dated August 30, 2016 drawn on lndian

Ovcrseas Bank and a rc(eipt bcaring no. 2351 conlirminll such pavmcnt r,!'as issued

bv the Respondcnt to the Conrplainant on August 30, 2016

Receipt bearinB no. 1739 on April 13, 2015 issued bv the Respondcnt to the

Complainant conlirms the payment of Rs. 57,1tt5/- (Rupccs F tv Seven Thousand

One Hundred and llighty Fivc Only) as TDS.

Receipt bearing no.2337 on August 24,2016 issued bv the Respondcnt to thc

Complainant conjirms the Fayment of Rs. 10,0{10/ (Rupces Ten Thousand Only) as

11 r1 /06 /20t6 9,90,000/-

12 30 / 08/20t6

Part

Considcration

Part

Consideration

91,0008

TDS

3

13 57,'t85 / -

'14 10,000/- TDS
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Payments madc by the Complainant to the HDFC Bank for availirrg homc Ioan and subsequently servicing such loan

TD5-

Rs.9,000/- Receipt bearing no. 2405 on Scptember 29, 2016 issued by the Respondcnt to thc

Complainant conlirrns the payment of Rs. 9,000/- (Rupees Nine'Thousand Only) as

TDS.

Payments fiade by the HDFC Bank to the Respondent on behalf of the Complainant

Paid by Cheque bearing no. 640842 datetl February 28,2015 issued by thc I'lDfC to

the Respondcnt

31,270 / - Processing Fee San.tron letter ddted Novemter 5, 2014 issued by the HDFC k) &e ComPlainan[ in

relation to thc aforcsaid homc k)an confirrrls the payment of Rs. 34,270/- (Rupees

Thirty Four Thousand Tu,o Hundrcd and Seventy Onl.v) tora'ards Prcrcessing Fee by

the latter to former

t2,3N / - Stamp duty Bank statcment of thc Complainant refl{ts the debit entry lor an amount of Rs.

12,300/- (Rupccs Twclve Thousand and Thrcc Hr.rndred Only) towards stamp duty

18

TDS

2L / 02/ 20-ts 56,61,X50/ -

Consideration

Part

4



15,43,278/t9 November,

2014

to March,

2018

,1t-o rq

Loan lnterest

e

on loan agreement.

Annual Statements issued by HDFC Bank for purposes of yearly taxes filings of the

Complainant.

Respondent

L*'11

Aditya Deolekar
Advocate for the Complainant

Respondents Remark
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