
BEIORE THE MAHARASHTRA REAt ESTATE REGUI.ATORY AUTHORITY, MUMBAI
COMPLAINT No: CC006000000001 559

Mr. Keshovlol B. Upodhyoy

Versus

Comploinonl

M/s. Neelkomol Reollors Suburbon Prvote Limited

MohoRERA Registrqtion No - P51700003433

Respondenl

Corom: Hon'ble Dr. Vljoy Sotbir Singh, Member I

Ihe comploinont oppeored in person.

Advocote Sushont Chqvon appeored for lhe respondent

Order

lTih Morch,20l8)

L The compioinonl is qn a lollee in the MohoRERA regislered project

belonging to respondenl beoring project registrotion no. P51700003433

known os "DB Ozone" ol Miro Rood. The comploinont purchosed flot No-

I I05 hoving corpet oreo ot 628.09 sq.fl. in Buildlng No. lB in the soid projecl

vlde registered ogreement for sole doted I /-04-2013, n which the dot-- of

possession wos mentioned os 3l-12-2015 wilh q groce period of I2 months,

i.e.31-12-2A16. However, the comploinonl could not get possession of lhe

f ot so for. Hence, lhe present comploint hos been flled. The comploinont

hos cloimed inlerest for deloyed possession under section l8 of the Reql

Estole (Reguloi on ond Developmenl) Act, 201 6.

2. During the heorings, the respondent roised the issue of mo ntqinobrlity of

ihis comploinl, on the ground lhoi, since the ogreement hod been

1

'{.-4\-"$
c



3

registered under lhe provisions ol MOFA Act (still in force), ihe presenl

comploinl wos governed under the provisions ol MOFA Act on y. This

comploint wos, lherefore, not mointoinable before this Aulhoriiy under the

RERA Acl.

The respondenl further c orified thol the project of the respondenl wos o

porl of Renlo Housing Scheme of MMRDA hov ng tolol 25 buildings within

lhe jurisdiction of Miro Bhoyonder Municipql Corporotion ot Thone Districi.

The construclion work of ihe soid project storled ofler commencement

certificole issued in the yeor 2010 ond is going on in phose wise monner. As

per clouse No. 29 of the ogreemenl for sole execuled between them, lhe

ogreed dote of possession with groce period wos December 201 6. The soid

clouse olso ment oned lhot ihe respondent wos entitled for extension if lhe

project goi deloyed due io non-ovoilobilily of steel/construction moteriol,

wor, civi commotion or on ocl of God, ony notice /order /rule /nolificotion

of the Government/MBMC/Public outhority/court/lribunol, economic

downturn or ony evenl beyond lhe control of the developer or force

rnqjeure etc. However, they could not hondover the possession of the soid

flot io the complqinonl due to following reosons which were beyond lheir

control ond covered by clouse 29 of the ogreement of sole.

o) Due to economic downturn /crises the flols could not be sold n the

morkel ond hence they could not generale the funds for

construclion purpose.

b) There wos on undue delqy in ovollobillty of sond on time for

conslruction of ihe soid project os the sqnd mining wos bonned in

a I cooslol reguloted oreos ocross the Stqte of Mohoroshtro. Even the

quorrying of stone was simulloneously bonned in ihe entire Stote by

lhe Environment Ministry, which resulted into non -ovoilqbility of stone

for consiruct on os per,lhe order possed by the Hon'ble High Couri in
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PIL No. 138 of 2006. The sqid bon wos lrfted only in the month of Feb

20l4 by 'the order of Notionol Green Tribunol.

c) Further, lhe Slole Environment lmpoct Assessment Authority (SEIAA) is

nol providing ony cleoronce for stone quorry ond hqs siopped issuing

permissions to stone-crushing units.

d) Besides, the respondent sioled thol he hod given the doie of3l-12-

201 9 os lhe revised completion dote under MohoRERA lo cover the

unforeseen de oy in view of the extension provision being reslricled

under the RERA Act. Further, since the proiect got deloyed, lhe

respondenl is reody ond willing to refund on omovnl ol Rs 47.97,6761-

poid by the comploinont till dote with interest oggregoting to Rs

14,11,973 colcu oted til3Gl l-2017. He olso ogreed to refund lhe

service Tox or VAT poid by the comploinont. Hence ihe respondenl

requesled to dismiss the presenl comploinl on ihe ground of

mointoinobility.

4. The obove issue os conlended by the respondent in response to the

comp olnt ore discussed os under;

i) Jurlsdiclion -
The comp o nont is on ollotlee in the ongoing project which is

registered with MohoRERA under Sec'lion-3 of the RERA Act, 2016.

The jurisdiciion otthis Authority on such project conlinues lil the

projecl gels completed fully ond ob igotion ot the promotor

regording the projecl get fully dischorged. This Authority,

lherefore, hos jurisdiction to heor lhe comploinont's grievonces

concerning the projecl.

il) Economlc downlurn-

The respondenl's orgumenis lhot ihe proiecl 9o1 deloyed due to

economic downlurn does noi come under the clouse of force

mojeure. As o promoler, hoving sound knowledge, in the reo
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esiote sector, ihe respondent wos fully owore of the morket risks

when he lounched the project ond signed the ogreemenl with

the home buyers. Moreover, lhe notion's economy os o whole

hos shown consistence growth over o lost so mony yeors without

ony mojor incidents of recession or inflotion.

iii) Bon on sqnd mining ond quorrying oI stones -
Anolher foctorwhich the respondeni hos polnted oul is thot, the

projecl gol deloyed becouse of bon on sond ond stone mlning.

However, lhe sqid bon wos ploced in the yeor 200/ ond some wos

lifted in the yeor 201 4. ln this cose, the ogreemenl wos executed

between lhe respondent ond the ollottee in 2013 ond the

respondenl wos very wel owore of oll these constroints.

Therefore, he connot moke lhis faclor os on excuse for the de oy

in completion of his projeci.

iv) Dqle of complelion menlioned in the regishotlon wllh MohoRERA

- The respondenl furiher stoted thol the revised dole of

completion menlioned in MohoRERA regislrolion is 3l-12-2019

should be considered os dote of possession ond no relief could be

gronted lo the compoinont. This connot be occepted os the

dale of completion of the prolect os mentioned in the regisirotion

withMohoRERA is independent of the dole of possession

menlioned in the ogreemenl tor sole execuled between the

comploinont ond the respondent. The dqle of possession

menlioned in MohoRERA registrolion con not re-write the dole in

the controci signed by both ihe porties. The soid issue hos been

c orified by the Hon'b e High Court of Jud colure oi Bomboy in its

judgmenl and order doled 61h December 2017 possed in

W.P.No.2737 of 2O17 olong wiih other 6 connecled mollers.

5. lt ls very cleor from the obove discussion thot lhe reosons ciied by the

respondent for lhe delqy in completion ot lhe project, do not give ony
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sotisfoctory expionqtion. Moreoyer. the poyment of interest on the

money lnvested by'the home buye6 is nol'lhe penolty; bul, o type of

compensotion for de oy qs hqs been clorified by the Hon'ble High

Court of Judicoture ol Bomboy in obove cited judgment doted 6ih

December 2017. Ihe respondenl is ioble io poy n'lerest for the

remoining period of de oy.

6. Atter the provisions ol Reol Eslote {Reguiolion ond Development) Act,

2016, which come into effecr, the home buye6 were enti'lled to cloim

interest under sectlon l8 of the RERA Act, 2018 for the deloy till lhe

possession of lhe flot is honded over.

7. ln view of obove focts of this cose, ihe respondent is directed lo poy

interesl io the comploinont from lsr July 201 7 till the octuol dote of

possession ot the role ol Mqrginol Cost Lending Role (MCLR) plus 2 % os

prescribed under the provisions of Section 18 of the Real Eslote

lRegulqtion ond Development) Ad. 2Al6 qnd the Rules mode there

under.

B. Wilh these direclions the complqint stonds disposed of

t+.x)
(Dr. Vijoy So Singh)
Member l, MqhqRERA


