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Adv. Shri. K.K.Ramani appeared for the Appellant.

Advocate Shri Kaustav Talukdar alongwith Shri Ruturaj Bankar, M/s. Lex Legal
and Partners appeared for Respondent,

CORAM :Hon'ble Shri K. U. CHANDIWAL, .
Heard on : 14™ and 15 March, 2018
Dictated/Pronounced on: 15t March, 2018
Transcribed on : 16™ March, 2018

-:ORAL JUDGMENT:-

1) Heard finally,

2) The appellant has questioned legality and correctness of order dt.
15.1.2018 recorded by Ld. Member and Adj. Officer, MahaRERA Authority,
whereby the complaint was dismissed for want of jurisdiction. The Ld. Member
formulated a question “Whether lessee can file 3 complaint under The Real
Estate (Reguiation and Development) Act, 2016 (RERA Act) against a lessor is
the most important issue involved in this complaint.”

i,




Section 18 of the RERA Act. There is ng controversy about the project of the
Respondent Lavasa Corpn. or that the Appellant entering into an agreement
with Lavasa on 4" Aprit 2014, That the appellant has paid Premium amt. of
Rs.43,77,600/- in the time Schedule as prescribed in the agreement between
the parties.

4) The Ld. Counsel for Lavasg Says registration of its Project with the
Authority by itself will not bestow g Jurisdiction or 3 right in the Appellant to fie
a complaint under the RERA Act. According to Ld. Counsel, the RERA Act
contemplates a concept of buyer angd the Provisions of RERA wilf not be
triggering OWing to no titie to the Appellant as 3 buyer. The I, Counsel agrees

p
estoppel against the law. The Jg. Counsel in order to emphasize his point
exhaustively dealt  with the Agreement, which according  to  him
comprehensively iNcorporate Nature of 3 tenancy and 3 landfordship between
Lavasa and the Appellant.

reliance on the Judgements of Hon'ble Supreme Court; and Income Tax
Appellate Authorities.

1, (1972) s¢ 80, - Commissioner of Income Tax Assam vs, The Panbari
Tea Co. Ltg.

2.(2014) 146 ITD 694 (Mum) Income Tax Officer (TDS) -3-5 vs. Wadhwa &
Associates Realtors ( P} Ltd.

5.AIR 1957 521 Lilavat Bai Vs St. of Bombay,

6.(1996) 85 Taxman 375 (SC) Commissioner of Income Tax Vs, Narang Dairy

Products.




My finding to the aforesaid point is that the order dtd. 15.1.2018 calls
for interference and it is accordingly set aside. The matter is remanded to the
Member ang Adjudicating Officer, MahaRERA, Mumbai, for the following
reasons :

such eventuality emerges in the present case, It is well established that if 4
pipeline is damaged or if any structura| changes are made by the allottee or the
customer under the taw of construction (under Town Planning & Building

He has indeed NO say to alter any of the clayses as were put forward by
Lavasa. His intention was to have a peacefy accommodation at the fag end of
his fife and to have smooth sailing by residing at Hill station developed with 3
dream of a township by Lavasa, However, the very deadline of handing of
possession is utterly breached and a time Schedule of appellant for g dream
house has been frustrated.




with the RERA Authority estopped in Jaw in terms of SeC. 115 of the Evidence
vasa natyralf '

11) Section 18 of the Act Contemplates ag under:

which are not completed wherein Occupation Certificate have not been
obtaineg 0N the date of COmmencement of provisions Of RERA.” It was further
observed that harmonius and bajanced Construction of the Provisions shay
suffice the Purpose, Hence, it Would do harm in case individuay Provisions of
this natyre and their dauses are Considered jn isolation ang by s€parating them

14) Sec. 105 of the Transfer of Property Act Ontempiates 3 lease of
immovable Property to pe 3 transfer of right to enjoy immovable Property for 3
certain time of in Perpetuity in COnsideration of price paid or Promised. In the




annual rental is of ng consequence as the Agreement jtsejf Provides g deposit
of Rs.50,000/- by the Appellant for meeting with exigencies. Consequentfy, it
informs that there can't be in PErpetuity any breach any payment or deposit of
rentais. The amt, of Rs.43,77 '

13) It is curious that before initiation of complaint, Frequently Asked
Question (FAQ) was raised by the Appellant Or on his behalf and in response to
FAQ 6 the Authority has answered in affirmative to have jurisdiction in terms of
Sec. 2(d) with the Authority in Fespect of long term lease, In the Mmatter of
Saroj Agarwal Supreme Court has warned that “Too hypertechnical or legalistic

ORDER
1) Appeal is partly ailoweq.
2) It is held that the Adjudicating Memper Of MahaRERA has the

3) Both the td. Advocates haye urged that the matter be heard by
Adjudicating Member at Mumbai only,




6) No costs.
Dictated and Pronounced in open Court today, ;] . W et
Place:  Mumbaj (K. U. CHANDIWAL, 1)
Dated: 15th March, 2018 President,
Maharashtra Revenue Tribunal,
Mumbai

& I/c. Maharashtra Real Estate
Appellate Tribunal, (MahaRERA),
Mumbai




