
BEFORE THE MAHARASHTRA REAT ESTATE REGUTATORY AUTHORITY, MUMBAI
COMPLAINT NO: CC006000000001 802

Mr. Mohesh Khonolkor Comploinont

Versus

M/s. Srushti Songom Developers Pvl Ltd

MohoRERA Registrotion No - P51800012986

Respondenls

Corom: Hon'ble Dr. Vijoy Sotbir Singh, Member 1

Adv. Sonjoy Cholurvedi oppeored for the comploinont.

Adv. Rojoni Divkor oppeored for lhe respondent.

e2"a May,2O18j

l. The comploinont is o tenont ond olso on ollottee in the MohoRERA

registered project beoring No. P518000.l298 known os "Moulick Encloves"

ot Chembur, Mumboi. He hos filed this comploint seeking following

directions io the respondent from this Authority.

o) Not to creote third porty rights in respect of the comploinont's flot No.

201 on second floor of the soid building.

b) To poy rent @ Rs. 2O,0OO|- per month trom 3-12-2007.

c) To poy interest @26% on the omount poid by him.

d) To form o society of the new ollottees.

e) To prepone the dote of possession with occuponcy certificote.
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2. This motter wos heord on given dotes. Both the porties oppeored through

their respective odvocotes ond olso filed their written submissions on

record.

3. The comploinont hos orgued ihot he is o tenont of the re-development

project implemented by the respondent promoter in which he being the

originol member of the society wos entitled to get o flot odmeosuring obout

383 sq.ft. corpet oreo free of cost. ln oddition to this, he purchosed

odditionol oreo of obout 349 sq.ft. from the respondent vide registered

ogreement for sole doted 3-12-2005 for o iotol considerotion omount of Rs.

3,,l4,000/-. He poid full considerolion omount by 7ih June 2007. As per the

terms ond conditions of the soid ogreement, the respondent wos lioble to

hondover the flol to the comploinont within o period of 24 months.

However, he could not get his flot so for. Hence, the comploinont hos filed

this cose ogoinst the respondent /promoier seeking oforesoid reliefs from

this Authority.

4. The respondent hos further orgued thot the present project is o re-

development project, which got deloyed due to the heritoge notificotion

issued by the Stote Government. According to him, the deloy is due to

following reosons.

i) Due to litigotion between the lond owner ond the Collector,

the respondent could not corry out the development work on site. A

suit wos filed by the tenont in smoll couses couri of Mumboi, due to
which consideroble time ond money wos lost in vocoting the tenont

ond hence, the respondent could not corry out construction work on

site.

il) The competent outhority deloyed gronting the permission such os, lOD.

Hence, the respondent could not stort the construction work on site. As

per clouse No. 8 of the development ogreement, the respondent wos

not entitled to stort the work till the IOD is obtoined. The IOD wos issued
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by the competent outhority on 24-03-2006 ond commencement
certificote wos issued on 27-02-2007.

iii) ln the yeor 2008, the dispute between the owners ond the respondent
wos referred to orbitrotion ond o stop work order wos possed by the

Arbitrotor in the soid proceeding. ln the soid proceeding, the consent
oword wos possed on 9-03-2012. Hence, the respondent could not
proceed with the construction during thot period.

iv) The property under the project wos listed in the Heritoge list notified on

31-07-2012 ond the construction octivities were stopped till the property

remoined included in the soid list.

v) Due to the deloy coused by the competent outhority in finolizotion of
the Development Plon, the permission in respect of the 'lOth ond I I th

floor got deloyed.

5. The orguments given by the porties were exomined, ond it wos found out
thot, there is o deloy in honding over the possession of the flot to the

comploinont os per the agreement executed between both the porties. lt
is odmitted foct thot the comploinont is the originol tenont in the
redevelopment project ond hos purchosed the odditionol oreo from the
respondent by poying considerotion omount in the sole component of tne

soid project. The respondent hos duly occepted the entire considerotion

omount from the comploinont towords the cost of the odditionol oreo.

Therefore, the comploinont is entitled for the flot os promised by the
respondent ond the respondent con not creote third porty rights in respect
of the soid flot.

6. So for os the cloim of the comploinont for rent is concerned, this Authority
feels thot there is no provision under Reol Estote (Regulotion &
Development) Act, 20,l6 ond Rules ond Regulotions mode there under for
poyment of rent. The comploinont, therefore, con not seek directions from

under RERA for rent. With regord to the formotion of society by the
respondent, there is provision in section I I (4)(e) of the RERA Act ond the
relevont Rules mode there under. lt is stotutory duty of the respondent to
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form o society if more thon 5l% ollottees hove booked the flots in the

project.

7. ln respect of the poyment of interest to the comploinont for deloyed

possession, this Authority hos exomined the orguments of both the porties.

This Authority feels thot though the comploinont is o tenont of re-

development project, he hos purchosed on odditionol oreo of 349 sq.ft in

the sole component from the respondent by poying considerotion omount

ond olso executed registered ogreement to thot effect. Since the

respondent promoter hos ogreed to ollot on oportment to the

comploinont, he is covered under the definition of "ollottee" under section

2(d) of the Reol Estote (Regulotion ond Development) Act, 2016. Therefore,

the comploinont is entitled to seek relief under section l8 of ihe soid Act.

8. lt oppeors from the record porticulorly from the registered ogreement for

sole doted 3rd December 2005 executed between the comploinont os

tenont, respondent ond the owners of the lond, thot the comploinont hos

purchosed the odditionol oreo from the respondent in sole component

ond the respondent ogreed to hond over possession of the new flot to him

within o period of 24 months from the dote of tenont honding over

possession of the rented premises to the respondent ond from the dote of

demolition of the some for development. The IOA ond commencement

certificote for the soid building wos issued on 241h Morch 2006. The

respondent hos orgued thot the project got deloyed due to vorious

litigotions filed by the tenont ond the owner of the lond. However, the

respondent foiled to clorify why he still require 4-5 yeors to complete the

project.

9. Even oll the constroints pointed out by the respondent ore token into

considerotion, there wos odequote time to complete the project ond

hondover the possession of the soid flot well before the RERA Aci,2016

come into effect on I't Moy, 2017 . According to Sec I B(l ) of the Act, if the
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promoter foils to complete o project or unoble to give possession of on

oportment, plot or building, the ollottee sholl be poid interest for the period

of deloy till honding over of the possession of such rote os moy be

prescribed. The Act hos provided interest for deloy to the home buyer if

he wonts to continue in the project. This relief wos not ovoiloble under the

MOFA. The comploinont is, therefore, entitled to cloim interest on the

omount poid by him.

lO.lt is cleor from the obove discussion thot, the reosons cited by the

respondent for the deloy in completion of the project, do not give ony

sotisfociory explonotion. Moreover, the poyment of interest on the money

invested by the home buyer is not the penolty, but o type of compensotion

for deloy os hos been clorified by the Hon'ble High Court of Judicoture ot

Bomboy in obove cited judgment doted 6tn December 2017 possed in

W.P.No. 2737 of 2017. The respondeni is lioble to compensote the buyers

occordingly.

I l.Accordingly, the respondent is directed to poy interest to the comploinont

for the deloyed possession of the prescribed rote under RERA Act, 20.l6 ond

the Rules mode there underi.e. MCLR+27"on the omount poid by him, from

lst Moy, 2017.

'l2.With regord to the revised dote of completion of the project mentioned by

the respondent, this Authority hod directed the Technicol Consultont,

MohoRERA to visit the site ond submit o report obout the present stotus of

the project under reference. Accordingly, the concerned officer visited the

site ond submitted his report doted 2-04-2018 on record of this Authority.

The some is token on record. As per the soid report 90% project work is

olreody completed. Hence it oppeors thot for remoining 10% of the work,

the respondent hos given unreosonoble time for completion, which is not

occeptoble. This Authority feels thot the revised dote of possession should

commensurote with the octuol work olreody completed on site. The
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respondent is, therefore, directed to pre-pone the revised dote of

completion of the project from I -09-2022 to l-,l1-2019.

l3.With the obove directions, the comploint stonds disposed of

i

,L_f+ * __
( Dr. Vijoy SotOir{in g h;
Member I, MohoRERA
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