BEFORE THE
MAHARASHTRA REAL ESTATE REGULATORY AUTHORITY
MUMBAL

1. COMPLAINT MO+ CCOOaO0000005LE15
Mahesh Chendavankar and Kanchan Chendavankar

2. COMPLAINT NO: CCO06000000035480
Pravin P. Shelke and Madhur P. Shefke

3, COMPLAINT NO: CCDOaR0L00055484
Cmesh Joshi and Veena Joshi

4, COMPLAINT NO: CCO0D00000055867
Govind Arjun Dhavan and Renuka G Dhavan

COMPLAINT MO CCO0e000055976
indu Shreerang Shedge and Vaishah 5. Shedge

L

6. COMPLAINT NO: CODOGMMINNG6320
Manoj Eajendra Mile

7T, COMPLAINT NO: OO 00T
Sharmishtha Hemant Masurekar

8. COMPLAINT NO: COM000000057033

Bhupendra Yadav
Complainants
Versus
Sheth Infraworld Frivate Limited
MahaRERA Regn. No. P51800000852 Respondent

Coram

Shri. Gautam Chatterjes, Chairperson, MahaRERA

Complainants nos. 1 - 7 were themselves present a/w Mr. Satish . Dedhia, Adv.
Complainant no. B was represented by Mr. Aditya Parab, Adv,
RHPﬂnﬁEﬂl was rePrEﬂEﬂted b:,.' Ma. Pragathi Malle, Adv. a/w Mr. Milesh Vedpathalk, Authorised

representative.

Order
February 11, 2019
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1.

The Complainants have purchased apartments in the Respondent’s project'SHETH MIDORT
(hereinafter referred to as the sdd Project) sibuated at Borivali, Mumbai via registered
agreements for sale (heretnafier neferred fo as the saud sgreements),

The Complainants alleged that the date of handing over possession pursuant to the saud
agreements is long over but the Respondent has failed to handover possession. Therefore, they
praved the Respondent be directed to hand over possession of the apartments at the earliest.
and pay them interest for the delay under Section 18 of the Real Estate (Regulation and
Development) Act, 2016 (hereinaller referred to as the Said Act). Further, they alleged that the
Respondent is now demanding additonal amounts for an alleged increase in the carpet area of
the apartments; however, no details of the same are being provided. Therefore, they prayed the
Respondent may be directed to not demand any additional amounts as thers has been no

c * in the carpet area of the apartments.
The said project is registered with a total of three buildings, Buildings A, Band C,

The learned Counsel for the Respondent submitted that the construction work of the project is
delayed because of reasons which were beyvond the Respondent’s control and well stipulated
for in the savd agreement. She then explained that the primary reasons tor delay in construchion
and handing over of possession of the said apartment are stop work notice for the period May
2015 to February 2016, sand shortage, labour shortage, demonetisation and heavy rainfall.
Further, she submitted that the Respondent will handover possession of the apartments in
accordance with the plan of the respective apartments as mentioned in the agresments for sale
and that no further charges towards the carpet area will be demanded. Further, she submitted
the Complamnants have also defaulted in making payments on bme.

During the hearing held on January 28, 2019, the leamed counsel for seme of the Complainants
raised the issue of lack of jurisdiction of the Authority to hedr and decide the present
complaints, He stated that anly the Adjudication Officer of MahaRERA has the sole jurisdiction
ta hear and decide matters under sections 12,14, 18 and 19 of the said Act. [e therefore, praved
that the matters should not be heard by the Authority and the same should be transferred 1o
thoe Ad]'ud.icaﬂnﬁ CMficer.

Referring toSection 71 of the said Act which deals with power ko adjudicate, it was pointed out
that the appointment of the Adjudicating Officer is for the purpose of adjudging compensation
under sections 12, 14, 18 and 19. Hence. it was explained that only those part of the above-
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mentioned sechons which deal with adudging and awarding compensation, will fall under the
jurisdiction of Adjudicating Officers,

As far as other parts of the above-mentioned sections that do not deal with compensation is
concemned, the jurisdiction shall lie with the Authoriby.

. The present complaints have not been fled under that part of Section 18(1) of the said Act
wherein the Complainants would intend to withdraw from the project. IF their praver was
relating to withdrawal from the project, they could have demanded refurn of their amount with
interest and compensation and the said matter then would be in the furisdiction of Adudicating
Officer to adjudge the guantum of compensation.

7. The present complainis have been filed wherein the Complainants do not intend to withdraw

from the project and their praver is seeking interest on delay. For such allotiees who intend to
continue in the registered project, there is no provision under section 18{1) of adjudging and
awarding compensation. Hence, the present complaint solely falls within the unisdiction of the

Authority,

On being explained the matter as detailed in para 4 to para 7 above, the learned counsel for the
Complainants agreed to give in writing that he is satisfied that this Authority only has
jurisdicHon in the instant complaints and thérsafter requestad that the matter be heard on

irerits,

. The leamed counsel for the Complainants in some matters in his written submissions has
submitted tnferalin that the date of handing over possession as decided by MahaRERA in the
previous complaints filed againet the said project canmot be made applicable as the present
Complainants were not party to the prior complaings.

Next, he submitted that the Respondent has wilfully delayed the completion of the said project
with the intention of maximising profits. He submilted that the Respondent wilfully delayed
obtaining the requisite approvals, and the said stop work netice referred to by the Respondent
wis 1ssued due to certain unauthorised construction carried on by the Respondent

He submitied that the Respondent’s contention that the Complainants have also delayed in
making payments as per the payment schedule is an after-thought and should not be
considered as the Respondent has never raised theissue with the Complainants before. Further,
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14,

he submitted that the interest on delayved possession 15 payable on demand and not on
possession. He also submitted that the Respondent is wilfully delaymg the process of society

formation to secure undue benefit of an iscrease in FSl

The said project was registered with a revised completion date of May 31, 2019, The original
proposed date of completion, December 31, 2016 was also disclosed by the
promoter/ Respondent  (Sheth Infraworid Private Limited) al the time of MahaRERA

m-gislratitm.

When the said Act came into being on May 1, 2017, the project was still incomplete and in
accordance with Section 3 of the said Act, it was required Lo be registered with MahaRERA,
within 3 months, as an on-going project with a revised completion date. While registering the
project the Respondent has estamated the revised completion date as May 31, 2019 for all the

. All the complainants are seeking completion of the MahaRERA repistered project, possession

of their apartments and interest on delay. None of the allottees are seeking withdrawal from
the project with mterest and compensation.

Though the learned Counsel for the Respondent has explained that the construction work of
the project could not be completed because of reasons which were beyond the Respondent’s
control, the fact remains that the allottees cannot be made to suffer for the delay in getting
possession of their compieted apartments, even after a reasonable Hme is given to the
Respondent in accordance with Section 4 (2) (1) (O of the Act read with Rule 4(2) of the
Maharashira Real Estate (Regulation & Development) (Registration of real estate projects,
Registration of real estate agents, rates of miterest and disclosures on websits) Rules, 2017
(hereinafter referred to as the serd Kules).

[tis clear that the dates for completion as mentioned in the agreements lor sale were long over,
even before the said Act came into effect; however, the allotiees did not want to use the
provisions of Section 8 of Maharashtra Ownership Flats (Regulation of the Promotdon of
Construction, Sale, Management and Transfer) Act, 1963 (hereinafter referred to as MOFA) tn
withdraw from the project with refund of their principal amount along with interest but
wanted to continue in the project as they were interested in possession of their completed
apartments, Section 8 of MOFA allows refund of entire amount paid with interest for failure to
give possession within specified time or further time aflowed.
48



15, Sacton 18 of the said Act reads as thus:

18. (1) If the promuoter finls fo complete or i unable to give possession of an apariment, plot or building, —
{a} in accordance wilh e terms of the agreemen! for sale or, as the case may be,

duly completed by e date specified thesein; ov

(h} dree bo discomfinuance of las business as a developer on acconunt of suspension

or revocaiien of the registration under Ehas Act or for any other reason,

he shail be liable on demand fo the allottees, in cese the allofter wistes to wnthdrme frome B project,
wilhout prejudice fo any other remedy avatlable. to retury the amount received by ham m respect of that
apartmen?, plot, buzlding, as the case muay be, with interest af such rake as way be prescribed in 8105 behalf
mcluding compensation 1n the manner as provided wnder this Act:

Provided that where an allottee does not mtend o unthdree from the project, e shall be poid, by the
promofer, interest for enery month of delay, tll the handing over of the possession, al such rale as may
be preseribed.

(2} The promater shall compensate the allottees in case of any loss caused to him due

to defective title of the land, on which the project 13 being developed or has been developed, m ihe manner
as provided ander Hus Act, and the claim for conrpensation under s subsection shall not be barred by
limdtation provided under sry law for the time being in force.

Section 18 of the said Act, though is titled Refurn of amonnt and compensation, deals with two
optons available to an allottee where a promoter is unable to complete or 15 unable to give
possession:

a) Lor allptlees seeking withdrmeal from thie profect: this option i a conbnuation of the
provisions of Section 8 of MOFA. Section 18 of the said Act, addibomally allows
compensation, along with interest, to an allotee who wishes 0 withdraw from the

delayed prosect.

In other words, the hability under Secton 18(1) is not created for the first time by the
said Act. The Hon'ble Bomnbay HC in para 201 of the judgement in Neel Kanwl Realtors
Subirban Pot. Ltd, and anr. Vs, Union of Tndia and others {hereinafter referred to as the the
Meel Kamal judgement), has also observed that even under Section 8 of MOFA, on tailure
of the promoter in giving possession in accordance with the terms of the agreement for
sale, he is liable o refund the amount already received by him together with simple
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intarest @ 9% per annam from the date he received the sum tll the date the amount and
interest thereon is refunded. Therefore, though Section 4(2){1){C) enables Lthe promoter
to revige the date of completion of project and hand over possession, this provision of
Section 18(1) of the said Act, entitling an allottee bo withdraw from a delayed project,
does not rewrite the clanse of completion or handing over possession in agreement for
sale,

by for alinttee wha does nof ietend fo nufhdram from fie deloyed progect: the proviso o section

18{1) of the said Act, entitling him to interest for every month of delay, is a new
provision introduced for the first Ume by the said Act.

The proviso to section 18 introduced from May 1, 2017 will not only have to be applied
prospectively but also have to be construed harmoniously along with sections 4(2)(1)
(), ${2T(DY), 6, 7 and 8 of the said Act.

The Hon'ble Bombay HC in the Neel Kamal judgement has observed that:

“To asceriain the meaning of @ clause in a stalule the courd must look al the whele statule, at
wial precedes and at what succeeds and not merely af the clause iiself

An isolated eonsiderabion of a provision leads to some other tnierrelaled promsion hecoming
otwse or deood of meamng. ¥

Though the Hon'ble HC has stated that by giving epportumty to the promoter to
prescribe fresh Hme line under Secion 4{2)1)1{C) he is not absolved of the liability under
the agreement for sale, in reply to the plea raised as to why a promoter shall pay interest
for the past contractual rights, in case of failure to complete the project after registration
under RERA, 6l the possession is handed over, the HC in para 126 further observes
that:

“wnder the scheme of the RERA if 15 clear by now that » promoter has to Self-assess and declore
tme period during wirch he would complete the proect. But i cqse, in spibe of making geniing
efforts, a promoter fmls to complete te project, then the concerned autherities, adpudicntors,
forums, tnbunals wowld cerfamly ook nfe e gemone coses and mould their reliefs
accordingly”

Therefore, for an allottee, who does not intend to withdraw from a delayed project
which is registered nnder the said Act, the period of delay for which the allottee will be
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entitled to interest, has to be arrived after all relevant provisions of the said Act have

been construed harmoniously.

1&. Since the said project was incomplete when the said Act came into elfect, it was registered with
MahaRERA with a revised completion date of May 31, 2019, as self-assessed by the promaoter,
[tis also clear that the Complainants had already pald substantial amount of their consideration
price by then and the project work that had alresdy been completed before the project was
registered with MahaRERA was also commenaurate with the percentage of consideration

amount collected.,
Section 4 (2) (1) (C) of the said Act reads as:

4(2) The promoter shall enclose the following docrments aluomg with e application

referred do in sub-section (1), namely:

{1} w0 declaration, supported by an affidenit, which shall be sigmed by the promoter or any person
anthorised by the promoter, slaling:

(C) the time period within which he undertakes fo complete the project or

phase thereof, as the case muy be;

Rule 4 of the said Rules reads as thus:

+. Disclosure by promoter of ongoing real estate projecis -

(2) ITee Promoter shall disciose ail details of ongeing resd estate project as required under Sub-soction 1
antid (2 of sechion 4 and Rule 3 mcitding the extent of develapment carvied out #1] the date of applicalicn
for registration under sub-rule (1), as per the last dpproved senctioned pla of the profect and the extent
of development of contmion aregs, amenities ek, completed in tespect of butldings along wnth expecied
period of completion of the ongoing real estaie project. The promoter shall also disclos the original time
period disclosed to the allottves, for completion of the profect ai the time of sale frecluding the deloy and
the timee period within witich he undertakes to comtplete the pending profect which shall be conpmensirate
with the extent of development alveady complefed.

Therefore, in accordance with Section 4 (2) (L} {C) of the said Act read with Bule 4(2) of the said
Rules, a reasomable time period for completion of this MahaRERA registered project,
commensurate to the balance development work should have been only eight months for
building B i.e. by March, 2018, ten months tor building C i.e May. 2018 and scventeen months
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17,

18.

19.

21.

from the date of application of registration for building A, i.e. December 31, 2018, In previous
complaints filed against the said project, MahaRERA has already directed the Respondent to
handover possession of the apartments with Occupation Certificate by December, 2018 for
building A, by March, 2018 for building B and by May, 2018 for building C, considering the
mitigating circumstances that existed in the said project and the extent of work completed in
those buildings.

In view of the above; the Respundent is held liable to pay interest on delay from January 1, 2019
enwards for Complainants in A wing, from April 1, 2018 for Complainants in B wing and from
June 1, 2018 onwards for Complainants in C wing, till he offers possession of the apartments,
with OC, w the Complainants. The said interest shall be at the rate as prescribed under Rule 18
of the said Bualas,

If the Respondent fails to complete the project even by May 2019, steps should be taken by the
Association of Allottees for revocation of registration as per the provisions of Section 7 of the
said Act and further completion of the balance work as per the provisions of Section 8 of the
said Act,

Since the Respondent did not raise any demands for interest on the delayed payments made
by the Complainants in their last demand letter, the Respondent’s claim that the Complainants
have also defanlted in making payments does not sustain,

- Further, the Respondent shall not demand any further amounts towards the change in carpet

area of the apartments if the plan of the apartments remain the same as stated in the agrecments
for sale. The Complainants shall be required to make the balance consideration amount
payments to the Respendent only at the time of delivery of possession of the apartments, after
adjusting the receivable interest, on delay, as enumerated above in para 17,

The Respondent shall initiate the process of society formation within 30 days from the date of
this Order.

22, Consequently, the matters are hereby disposad of.

e
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(G fam Chatterjee)

Chairperson, MahaRERA
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