
BEFORE THE

MAHARASHTRA RIAL ESTATE REGULATORY AUTHORITY

MUMBAI

2. COMPLAINT NO: CC006000000055480
Pravin P. Shelke and Madhuri P. Shelke

3. COMPLAINTNO:CC006000000055484
Umesh loshi and Veena ]oshi

4. CON{PLAINTNO:CC005000000055867
Govind Arjur Dhavan arld Renuka G Dhavan

5. COMPLAINT NO: CC006000000055975
Indu Shreerang Shedge and Vaishali S. Shedge

6. COMPLAININOiCC006000000056320
Manoj Raiendra Nile

7. COMPLAINTNO:CC006000000057674
Sharmishtha Hemant Masurekar

8. COMPLAINTNO:CC006000000057033
Bhupendra Yadav

Complairants

Sheth Inlraworld Private Limited
MaiaRERA Reg . No. P51800000882 ResDond€nt

Corun
Shi. Gautam Chatte4ee, Chairperson, MaIaREII-A

Complainants nos. 1 - 7 were themselves present a/w Mr. Satish G. Dedhia, Adv.
Complainant no. 8 was represented by N{r. Aditya Parab Adv.
Respondent was represented b), Ms. Pragathi Malle, Adv. a/w Mr. Nilesh Vedpathak, Authorised
rePresentative.

Order

February 11,2019
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1. COMPLAINT NO: CC005000000054615
Mahesh Chendavankar and Kanchan Chendavankar

q)^vK----\r



1. The Complainants llave purchased apartments in the ResPondents project'SHETH MIDORI'

(hereinafter refered to as the rairl Prorecr) situated at Bodvali, Mumbai via regi-stered

agreements for sale (lrsrcitufrer refefted lo as the srid agreenents).

The Complainants alleged that the date of handing over Possession Pursuant to the said

agre€ments is long ovet but the Respondent has failed to handover possession. Thcrcfore, thev

prayed the Respondent be directed to hand ol,er possession of the aParhnents at the earliest,

and pay them interest fo, the delay under Section 18 of the Real Estate (Regulation and

Development) Act, 2016 (hereinafter referred to as the Sard A.1). Further, they alleged that the

Respondent is now deEEndinS additional amormts for an alleged increase in the carPet alea of

the apaiknents; howevet no details of the same are being provided. Therefore, they prayed the

Respondent rnay be directed to flot demand any additional amounts as there has been no

change in the calpet alea of the apartments.

2. The said projL'ct is rcgistcrcd with a total oI three buildings, Buildings A, u and ( l-

3. The learned Counsel for the Respondent submitted that the construction work of the proiect is

delayed because of reasons which were beyond the Respondent's control and well stiPulatcd

for in the said agreement, She then explained that the pdrnary reasons ior delay in construction

and handing over of possession of the said apartdreflt a.re stop wolk notice for the period May

2015 to February 2016, sand shortage, labour shortage, demonetisation and heavy rainIall.

Fu.rther, she submitted that the Respondent will harldover possession of the apartrnents in

accordance with the plan of the respective apartments as rnentioned in the agreements for sale

and that no further charges towards the calpet aiea will b€ desEnded. Fulther, she submitted

the Complainants have also defaulted in maling payments on time-

4. During the hearing held on January 28, 20i9, the learned counsel lor some of the Complainants

raised the issue of lack of jurisdiction of the Authority to hear and decide the prcscnt

.omplaints. He stated that only the Adjudication Officer of MahaRERA has the solc iurisdictiofl
to hear and de,cide matters under sections 12,14,18 and 19 of the said Act.l{e therefore, prayed

that the matteB should not be heard by the Authority and the same should be translerred to

the Adjudicating Off icer.

5. Referring to Section 7-l of the said Act which deals with power to adiudicate, it was pointed out

that the appointrnent of the Adjudicating Officer is for the purpose of adiudging compcrlsation

urrder sectioru 12, 14, 18 and 19. Hence, it was explained that only those part of the above.
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mentioned sechons whic-h deal with adjudging and awalding compensation, will fall under the

iurisdiction of Adjudicating Officers.

As far as other parts of the above-mentroned sections that do not deal with compensation is

concemed, the jurisdiction shall lie with the Authority.

6. The present complaints have not been filed under that part of Section 18(1) of tlre said Act

wherein the Complainants would intend to withdraw from the project. If their prayer was

relating to withd rawal frcm the project, they could have demanded refurn of their amount with

interest and compensation and the said matter then would be in the jurisdiction oI Adjudicating

Officer to adjudge the quantum of compensation-

7. The present complaints have been filed wherein the Complainants do not intend to \r'ithdra\,!'

from the project and their prayer is seeking interest on deiay. For such allottees who intend hl

continue in the registeled project, tllere is no proeision under section 18(1) of adiudging aid

awarding compensation. Hence, the present complaint solely falls within the judsdiction of the

Authority.

8. On being explained the matter as detailed in para 4 to para 7 above, the leamed counsel for the

Complainants agreed to give in writing that he is satisfied that this Authority only has

iurisdiction in the instant compLaints and thereajter lequested that the mattel be heard on

9. The leamed counsel IoI the Complainants in some matters in his rvritten submissions has

snbrnltted, it tzralia that the date of handing over possession as decided by MahaRERA in the

previous complaints filed against the said proiect carmot be made applicable as the present

Complainants were not party to the prior complaints.

Next, he submitted that the Respondent has wilfully delayed the completion of the said proiect

with the intention oI maximising profits. He submitted that the Respondent wilJully delayed

obtaining the requisite approvals, and the said stop rvork notice refered to by the Respondent

was issued due to certain unauthorised conskuction carded on by the Respondent.

He submitted that the R$pondenfs contention that the Complainants have also delayed in

maling payments as per the payment schedule is am after-thought anci should not be

considered as the Respondenthas never raised the issue with the Complainants before. Iudher.
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he submitted that tlle interest on delayed possession is payable on demand and not on

possession. He also submitted that tlle Respondent is wilfully delaying the process of society

fornation to secure undue benefit of an increase in FSI.

10. The said project was rcgisteled with a revis€d completion date oJ May 31, 2019. The original

proposed date of completion December 31, 2016 was aJso disclosed by the

piomoter/Respondent (Sheth lnfraworld Private Limited) at the time of MahaRERA

reSishation.

11. ftIhen the said Act came into being on May 7,2017, the project was stil] incomplete and in

a.cordance with Section 3 of the said Act, it was rcquired to be registered with MahaRERA,

within 3 months, as an on-going proiect with a revised completion date. 14'1-rile registering the

ploject the Respond$t has estir1lated the revised completion date as May 31, 2019 for all the

three buildings.

12. A11 the complainants are seekjng completion of the MaIIaRERA registered project, possession

o{ tlrcir apartments and interest on delay. None of ihe allottees are seeking withdrawal from

the project with interest and .ompeisation.

13. Though the leamed Coursel for the Respondent has explained that the construction work of

the proiect could flot be completed because of reasons which were beyond the Respondenfs

control, the fact remairu that the allottees camot be made to suffer for the delay in getting

possession of thet completed aparknents, even after a reasonable time is given to the

Respondent in accordance with Section 4 (2) (l) (C) of the Act read with Rule 4(2) of the

Maiarashtra ReaI Estate (Regulation & Development) (Regishation of real estate proiects,

Registiation oJ real estate agents, rates of interest and disdosures on website) Rules, 2017

(hereinaJter refered to as the said Rales).

14. It is clear that the dates for completion as mentioned in tl-le agreements for sale were long ov*,
even before the said Act came into ef{ect however, the allottees did not want to use the

provisions of Section 8 o{ Maiarashtra Ownership Flats (Regulation oI the Promotion of

Cons&uction, Sale, Management and Transfe!) Act, 1953 (hereinafter refered to as MOIX) to

withdraw ftom the proiect with refund of their pdncipal amount along with intercst but

wanted to continue in the project as they were interested in possession of their completed

apaftments. Section 8 of MOFA allows iefund of entire amount paid with interest fo! failure to

give possession widrin specfied time or huther tirrre allowed
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18. (1) If the Wonoter foils to conpbte ot is l.nnbla to gitE posession of an .ryartflent, plot or buildinS, -
(a) in accorda ce uith tlu tenns of tfu ageenollt for sab oL 1ls the cas finy lE,

duly compbtzd by thz datz sqcifed tlercin; ot

@) due to disconti uance of his business as a fuwloper on account of suspension

or re.tocation of tle registration u\del this Act or for a y othcr reasofi,

he shall be liabb on deflan l to tle allottees, i ca* the allottee uishes to toithdfiw forn the projeit,

t\itholtt prejulire to afl! other renedy ooailable, to return the amount recei?ed by hint in respect of that

apattfiefil, plot, builditl& as the cLs fiay W, with ihterest at such rate as rruy be prcscibed in this behaif

including compensation i thz nannet as ptutiled ufider this Act:

ProTided that uhEft afi allottee does fiot ifitt 1d to u/ithdtow ftoflt tle praject, he shall be piid, by tle

promoter, i terest Ior eoery month of delay, till thc hofi.lihg ouer of tha possession, at such nte as niy
he prcscibed.

Q) The plonater slall cotqensate tle allottees in ctse of anll loss causd to hit due

to defecti.'e title of the land, on which tle project is bei g depeloqd or has fuet de.Eloryd, in the tuwpr
as prooided under this Act, and t|1e claim Ior compe sation unilet [his s bsectiofi s]fill not be bifled hl
lit itatiofi prouided ufider afly ln@ for the tifie being ifi Iorce.

a\ for alloltees seekinp aithdrowal f,,tn rhc proie, r: Lhrs ooLion is a continuation of the

provisions of Section 8 of MOFA. Section 18 of the said Act, additionally allows

compensatiorL along with interest, to an allottee who wishes to withdraw from the

delayed project.

In other words, the liability u.nder Section 18(1) is not created for the first time lry the

said Act. The Horlble Bombay HC in para 261 of the judgement in NeeI K/tnal Realtors

Sub rbafi Ptt. Ltd. and aw. Vs. Union oflndia and others (hercinatt$ leferred to as the the

Neel l.atrul judgewfit), has also observed that even under Section 8 of MOFA, on failure

of the promoter in giving possession in accordance r .ith the terms of the agreement for

sale, he is liable to refund the amount already received by him together with simple
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15. Se.tion 18 of the said Act reads as thus:

Section 18 of the said Act, though is tided Retum of amou t .lnd compe tiott, deals with two

options available to an allottee where a promoter is unable to complete or is unable to give

possession:



interest @ 9% per annum from the date he received the sum till the date the amount and

interest thereon is retunded. Theiefore, though Section a(2)(1)(C) enables the promoter

to revise the date of completion of project and hand over possession, this provision of

Section 18(1) of the said Act, entitling an allottee to withdraw from a delayed project,

does not rewdte the dause of completion or handing over possession tr agreement for

b) fot allaftze tuhn does not inland to lt)ilhdrau hon the delawd oroiect: the proviso to section

18(1) of the said Act, entitling him to interest for every month oI delay, is a nel^'

provision introduced {or the first time by the said Act.

The proviso to section 18 introduced ftom May 1, 20U will not only have to be applied

prospectively but also have to be construed harmoniously along with sections 4(2Xl)

(9, aQ)(l\(D\,6,7 and 8 of the said Act.

The Hon'ble Bombay HC in the Neel Kamaljudgement has observed that:

"To ascertai the neani g of a clause in a statute the court must lwk aI the ,hole stdtute, at

L'hat preceiles a il at ahat succeeils afid fiot fierely at the claue itself.

Afi isolatcd coflsifuration of a ptuoisiofi bads to sone otlEfinteftelrted prcrision beconfig

otiose or det)oid offieaflifig."

Though the Horlble HC has stated that by giving opportunity to the promoter to

prescribe tuesh time line under Section 4(2)(l)(C) he is not absolved of the liability under

the agreement for sale, in reply to the plea raised as to why a promoter shall pay interest

for the past conEactual lights, in case of failure to complete the project aJter registration

under RERA, till the possession is handed over, the HC in para 126 further obserwes

that:

'u det the schetE ofthe RERA it is clear by tlow that a?romofer hqs to Self-assess atd declarc

time Wiod d ing uthich he uoukl coftplete the project. But in ca*, in spitt of making ge wne

efforts, a profiolcr fails to cofipbte the plojecL th,rn tle concemed authoities, fldjudicatofi,

forums, tribunals would certainly look into the genuifie cases anil toltld thpir reliefs

acco ingly"

Therefore, {or an allottee, who does not intend to withdmw from a delayed project

which is registered under the said Act, the period of delay for which the allottee will be
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enhded to interest, has to be arrived alter all relevant provisions of the said Act have

been construed harmoniously.

16. Since the said project was incomplete when the said Act came into effect, it was registered with

MaIuRERA with a revised completion date oI May 31, 2019, as self-assessed by the promoter.

lt is also clear that the Complainants had already paid substantial amount oI their considemtion

price by then and the proiect wolk that had dready been completed before the proiect was

registered with MahaRERA was also commensurate with the percentage of consideration

amount collected.

Section 4 (2) (l) (C) of the said Act reads as:

4 (2) The pror otet shall e cloi€ the follotoifig rlocuments alofig uith thc appl.ication

relerred to in sub-*ttion ('l), xamety:

@ a declaration, suryorted W an afidaoit, which shall be signed by the ptomoter or any Wrcon
authaiydw the plo oter, stating:

(C) the time Wnod. uithifi uhich he Mdeftakes to cottplete the project or
pho6e tfureof, os the &e ruy be;

Rule 4 of the said Rules reads as ihus:

4. Disclosurc W promotat of ofigoitlg real estate projects _

(2) The Ptunoter shalt disrtose alt detuils ofongoing real estate project as required 1u1dtr Sub se.tio (.1)

ahd (2) of sectiofi 4 afid Rub 3 including the extufit ot' dereloptent urtietj out till the itute ot' apptlcatiofi
for registlatian undet sub-nk (1), as per the hit arytu@d sanctioneil plan of the project and thr extent
of de.lelop e t of coflttton arens, aha ities ek. cofipleterl in rcsyct of buildings r otry l,lttt etpected
Perio.l of complrtiofi of the ongoi g rerl estak prcject. TIE promoter shall also disclose the oiginal to e
period discloxd to tle allottces, lot cohtpletjon of 1c ptoject at the tifie of 6nle including 1t deloy and
lhr tine periodltithi t hich he Mdeiakes to corrrybte the pendihg ptoject ulticlt sltnllbe confiEnsurute
Toith the ertc t of de@topnefit already cottpleted.

Therefore, in accordance with Section a (2) (l) (C) of the said Act read with Rule 4(2) of the said
Rules, a reasonable time period for completion of this MahaRERA regjstered project,
commensurate to the balance development work should have been only eight months for
building B i.e. by March, 2018, ten months for building C i.e May. 201g and seventeen montis
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Irom the date of application of regishation for building A, i.e. December 31, 2018. ln previous

complaints liled against the said project, MahaRERA has already directed the Respondent to

handover possession oI the apartments with Occupation Certifi.ate by December, 2018 for

building A" by N{arc}L 2018 for building B and by Map 2018 for building C, considering the

mitigating circumstances that existed in the said project and the extent of work completed in
those buildings.

17. In view of the above, the Respondent is held liabte to pay interest on delay from Janu xy 7,2019

onwards for Complainants in A win& ftom Ap!i11, 2018 for Complainants in B wing artd from

June 1, 2018 onwards for Complainants in C wing, till he offers possession of the aparbrents,

with OC, to the Complainants. The said interest shall be at the rate as prescribed under Rule 18

of the said Ru.les.

18. If the Respondent fails to complete the project even by May 2019, steps should be taken by the

Association of Allottees fol revocation of registration as per the provisions of Section 7 of the

said Act and further completion of the balance work as per the provisions of Section g of the

said Act.

19. Since the Respondent did not mise any demands for interest on the delayed payments made

by the Complainants in their last demand letter, the Respondent s claim that the Complainarts

have also defaulted in maling payments does not sustain.

20. Further, the Respondent shall not dernand any further amounts towaids the change in carpet

aiea of the apartments if the plan oI the apartments rernain the same as stated in the agreements

for sale. The Complainants shall be requted to male the balance consideration amount
payments to the Respondent only at the time of delivery of possession of the apartments, after
adjusting the receivable interest, on delay, as enumerated above in para 17.

21. The Respondent shall initiate the process of society formation within 30 days from the date of
this Order

tam Chattedee)
NfahaRERA

22. Consequently, the matters are hereby disposed of.


