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1. The complainant who along with his wife booked a flat with the

respondent / builder seeks withdrawal from the project and refund of

the entire amount paid to the respondent with interest @ 18% p.a

2. Ihe complainant has alleged that aiong with his wife he booked a

2 BHK flat having carpet area of 61 1 sq.ft. in the project of the

respondent. Agreement for sale was registered on 03 10.2014. Agreed

date for delivery of possession was Dec 20'16. Despite complainant

making all payments as demanded, the respondent has failed to deliver

possession. As usual the name of the project, its location, flat No , the

price that was agreed and the actual mount are all missing in the online

proforma complaint. ln the rejoinder filed on 24 01 2019 the complainant

has added name of his wife as complainant No. 2 Necessary details

are still lacking. From the written submissions filed by the respondeTj-

,,,f, +
,1

COIVPLAINT NO: CC00600000005591 1

Rajendra Pawar Complainant.

Versus



can be made out that complainant booked flat in the project Saptashree

Galaxy Phase-|. The price of the flat in the agreement is Rs.

47,00,000/-.

3. The matter came up before me on 20.12.2018. lt came to be

adjourned lo 24.U.2A19 for flling written explanation by respondent and

plea of the respondent. On 24.01.2019 the respondent filed written

explanation and arguments for the parties were heard. As lam

working at lVumbai and Pune Offices in alternative weeks, this

matter is being dec ded now.

4. The respondent has alleged that agreement dated 03.'102014

was executed under provisions of t\,4OFA. Date of possession was

mentioned as Dec. 2016. However, while registering project under

lr,4ahaRERA date of possession was revised to Dec 2019 to the

knowledge of the complainant. The complainants also continue to

make payments towards purchase price. Construction of bldg. No.5

was completed up to 13'n floor. Accordingly, letters for payments of

instalments were sent. Now construction up to 16'h floor is completed

As per Clause 20 and 24 of the agreemenl complainant agreed to pay

amounts mentioned therein other than the purchase price. The details

of the payments shown by complainanl in Exhibit E are correct. Stamp

Duty, Registration charges, VAT, Service Tax and GST are paid to the

Govt. and not to the respondent and therefore respondent is not liable

to the refund of amount mentioned in Exhibit F. The respondent had

not delayed the possession without reasons. The delay is due to

notices, orders, rules, notification from Govt., Tlvlc and or other public

local, Competent Authority, Courts, etc. and shortage of cement, steel,

building materials, etc. The complainants were informed about it. The

delay was not intentional. While registering the project with N'4ahaRERA

the date of possession is mentioned as Dec. 2019. lt is the complainant

who made default in making payments as per schedule. Vide demand_
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5. On the basis of rival contentions, following points arise for my

determination. I have noted my findings against them for the reasons

stated below.

Points

1. Has the respondent failed to deliver possession

Of the flat to the complainant as per agreement

without there being circumstances beyond his

Control?

Findings

Affirmative

2. ls the complainant entitled to the reliefs claimed? Affirmative

3. What order?

order

As per final
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letter dated 4.11.14 payment of Rs. 4,50,4251 was demanded and the

payment was delayed by more than 6 months. The complainant did not

raise dispute after coming into force of RERA. By letter dated

7 .11.2016 complainant raised dispute about payment of Service Tax.

On 9.1.2017 complainant requested the respondent to confirm revised

date of possession. Lastly on 22.2.18 the complainant again requested

to confirm revised date of possession by raising dispute about liability to

pay Service tax. The complainant was aware that name of respondent

was changed to Bright Sky Height Builders and Developers Pvt. Ltd.

and receipts Exhibit D-6 & Exhibit D-7 were issued in that name. The

complaint therefore deserves to be dismissed.



6. Point no. 1 & 2

Reasons.

None of the parties placed copy of the

agreement that was executed on record for the reasons best known to

the parties. The complainant has not cared to give the details in his

complaint which a basic necessity for deciding the dispute between the

parties. The fact that agreement was executed on 3.10.2014 is not in

dispute. lt is the respondent who has given the price of flat as Rs.

47,00,000/-. The respondent has also admitted that the date of

possession mentioned in agreement was Dec. 2016. lt is alleged that

while registering the project under RERA the date of possession has

been given as Dec. 2019 which is to the knowledge of the

complainant.

7. There is mail annexure A to reloinder to complaint dated

27.11.2017 from the complainant enquiring when the construction of

building No.5 will restart. lt has been reminded that assurance of

handing over possession by Dec. 2016 has not been met with. There

is nothing on record to show that the complainant had either agreed to

the extension of the date for delivery of possession or concedeliJtle-

extend date for delivery of possession. Only a vague ground has been

taken that the detay is caused due to notice, orders, rules and

notiflcations of Govt., etc. and shortage of cement, steel and building

materials, etc. lf at all complainant had delayed payment of instalment

respondent was entitled to recover interest for the delayed period'

That is not the ground for extension for date of possession The

correspondence produced by the complainant is of no help to the

respondent and respondent has failed to prove that delay has occurred

due to reasons beyond his control. The extension of the date of

delivery of possession is made by the respondent without the consent

of the complainant. I therefore answer point No.1 in the affirmative'
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8. ln view of finding on point No.1 as above complainant is entitled

to withdraw from the project and refund of the amount paid with

interest as provided under Rule 18 of lVaharashtra Rules. At

arguments stage the complainant has alleged that he has paid Rs.

33,70,8'10/- including Stamp Duty. All that is placed on record is

statement of LIC housing finance showing disbursement of Rs.

4,50,4251- on 18.2.2105 and the statement of interest paid on ElVl.

The complainant will be entitled to refund of the amounts including

taxes that were paid except the stamp duty which can be refunded as

per rules. I therefore answer point no.2 in the affirmative and proceed

to pass following order.

ORDER

1 ) The complainant is allowed to withdraw from the project.

2) The respondent to refund all the amounts received from the

complainant including taxes except stamp duty which can be

refunded t-" as per rules ^- 6

together with interest @ 10.70' p.a. from the date of payments

till final realisation as provided under Rule I A ot Mahad6EAd

Rules.

3) The respondent to pay Rs. 20,0001 to the complainant as costs

of this complainant.

4) The complainant to execute cancellation Deed at the cost of the

respondent.

5) The respondent to pay the above amounts within 30 days from

the date of this order.
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l\,4umbai.
Date:26.02.2019

(lr,4adhav Kulkarni)
Adjudicating Offlcer,
I\,4ahaRERA


