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Appearance:
Complainant: In person.
Respondent: Adv. Krishna Agaru'al

Final Order.
2ll'h March 2018

'l he complainant contends that he booked Flat No.2504, C Wing

of respondents registered Project knorvn as Evershine Cosmic situated

at Oshiwara, Andheri (West). The respondents agreed to deliver its

possession on or before May, 2017. But they failed to deliver the

possession on the agreed date. The complainant wants to withdraw

from the project and claims refund of his amount with interest under

Section 18 of the Real Estate (Regulation & Developmc'nt) Act, 2016
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2. The respondents have filed thc reply to admit that they agreed to

deliver the possession of the complainant's booked flat on or before

May,2017, but they have not delivered it. They contend that lTfloors

of the buildhg havc been constructed. Thc complainant's booked flat

is on 25th floor. The Competent Authorities have not given Pcrmission

for constructing upper 18 to 30 floors. fhey further contend that

because of the lack of money flow and less response for sale they could

not generate the monev lor completing thc proiect ancl therefore they

could not complete the project in time. They havc shown dleir readiness

to refund Rs.1,65,1 2,009/ - withnr 12 to 15 months and therefore request

to dismiss the complaint.

3. 'l ht' follorvilS points arisc for determination. I rt'cord my finclings

thcreon as uncler: -

POINTS. FIN DINCS.

1. Whether the respondents are failed to deliver

the possession of the flat on agreed datc? Affirmative

2. Whether the respondents have been

prevented by the causes beyond their control

from completing their project in time?
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Legal Provision. -

or is unable to give possession of apartment in accordancc with the terms of

the agreement for sale or duly completed by the date specified therein, he shall

bc liable on dernand to the allottees, ir case aliottee wishes to withdraw from

the project, to return the amount receiveci by hirn u'ith interest at prescribed

rate and compensation also, The rules framed under the Act have prescribed

the rate of interest. It is 2% above State Bank of India's highest marginal cost

of lending rate. T1.re said ratc is culrcnrlv 8.05li,. Hcnce, the allottee is entitlec{

to get simple interest @ 10.05%

Delayed Possession:

5. The respondents have not disputed the fact that thev have agreed to

deliver the possession of complainant's booked flat on or before May, 2017 but

thev havc not handed over its possession. Therefore, this fact has been

proved

Reasons for Delay:

6. The respondents contend that after construction of 17 floors they seek

approval for constructing lli to 30 floors but they could not receive the

approval/ permission from the concerned authorities. They lurther contend

Reasons:

4. Section 18 of RERA provides that when the promoter fails to complete
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that bccausc of lack of money florv and less response for sale their couid not

complete the prolect in time. These reasons do not appear to be genuine

my finding to this effect

Entitlement of the Complainants.

7. The complainants have filed the particulars of the claim markecl

Exhibit-'A'. The respondents have denied their liability to pay Rs. 25,000/-

sl.rown by the complalnant towards legal charge and Rs. 12,000/- tou,ards

registration charges. I find that the parties have executed agreement for sale

and it is regisLerecl also. l'he complainant has to rvithclran' frorn the project

because the respondents do not have approval for constructing 25th floor on

Therefore, the respondents are liable to reimburse Rs. 12,000/- spent by the

complainant on account oI registration charges on 19.09.2015. So far as legal

charges of Rs. 25,000/- AIC conccrr.rcd, thc lcal-ncd Advocate oI the

complainant does not press the same for want of evidence. Except legal

charges amounting to Rs. 25,000/-, the complainant is entitled to get all other

@ 10.05% p.a. from the respective dates of payments till they are refunded

The complainant is also entitled to get Rs. 20,000/- towards the cost of

complaint. Hence, tl.re Iollou,inq order

reasons to hold that they t,ere bevoncl the control of the responclents. I recorcl

which the booked flat of the complainarnt is proposed to be constructed.

amount mentioned in his statement ma.rket Exhibit - 'A' with simple interest



oRDER

1. 'fhe respondent shall pav the complainant the amount mentioned in

the statement market Ex}ribit -'A' except the amount of Rs. 25,000/ -

of legal charges. Statement market Iixhibit -'A'shall lorm the part

oI the ordcr.

2. The rcspondent shall pay the complainants Rs.20,000/- towards the

cost of the complaint.

3. On the satisfaction oI their cllim, thc complainants shall extcute the

deed of cancellation of agreement for sale in respondent's favour at

rcspond('nt's cost.

4. The charge of aforesaid amount shall be on the flat booked by the

complainant till they are refunded.

s

Mumbai
Date: 213.03.2018.

-" > cZ- \t
(B.D. Kapadnis)

(Mcmber & Adjutlicating Officer)
MahaRERA, Mumbai
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PT{.RTICULARS OF CL&nIin M-&.DE TO llltE BUILDER.

Sr.no.

2

Date of Payment

Amount paid/
principal
amount

(P)

Mode of
Payment

Payment
towards

Number of
days

calculated
from date of
payment till

t2t2t20l8

Interest calculated
tillt2t2t20t8 @gvop8 (r)

Total amount
(P+D

1 1 0.8.201 3 10,00,000/-

By Cheque
bearing

no.796900 dated
5th August,2013

drawn on SBI
Bank, Malad(east)

branch.

Flat
consderation

1652 4,07,3431- 14,07,3431-

21.9.2013 65,00,000/-

By RTGS dated
2l st

September,20l3
ofSBI Bank -
Malad(east)

160s 90,72,3971-

I

Flat
consideration

)\'7) 1A1/_
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4

26.9.2013 50,00,000/-

By RTGS
dated26th

September,2013
of SBI Bank,
Malad(East).

Flat
consideration

19,72,6031- 69,7?,603t-1600

7

17.10.2013 32,32,0001- Bv RTGS
Flat

consideration
1579 12,58,35s/- 44,90,355t-

5 2 3. I 0.2013 4,86,118/-
By RTGS dated

23rd october,
2010

Service Tax 1573 t,88,547t- 6,74,6651-

6 25.8.2015 2,18,0201-
By Cheque drawn
on StsI A./c. no.
33568058053

VAT 902 48,490/- 2,66,5101-

25.8.2015 75,87lt-

By Cheque
Bearingno.

9279l0daredl%h
August,2O15of

SBI Bank,
Malad(east)

Service Tar 902 16,87 s/- 92,7 461-
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I 9.8.201 5 12,000/- By Cash
Registration

charges
towards OPE

908 2,6871- 14,6871-

(

ffic*'t'.;'"^t'
(

Legal charges 4,457 /- 29,4571-20.2.?016 25000/- By Cash

64,77,7541- 230,20,7631-TOTAL r,65,49,009/-

5,00,000/- 5,00,000/-10
Compcnsation
towards mental
agony and pain.

23s,20J631-GRAND TOTAL
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