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Ref. No. MCHI/PRES/14-15/047
August 14, 2014

To

Hon’ble Shri Balasaheb Thorat
Minister for Revenue Department
Government of Maharashtra
Mantralaya,

Mumbai 400 032.

Sub: Suggestions for Department of Relief & Rehabilitation
& the Inspector General of Registration and Controller

of Stamps for State of Maharashtra.
Respected Sir,

Please find enclosed herewith the suggestions to Inspector General of
Registration and Controller of Stamps for State of Maharashtra regarding
day to day difficulties being faced by MCHI-CREDAI Members on certain
issues before the office of Inspector General of Registration and Controller
of Stamps for State of Maharashtra and our suggestions are submitted by
Annexures with this letter.

Sir, I kindly request you to please give us time for a meeting along with
the Secretary for Relief and Rehabilitation and the Inspector General of
Registration and Controller of Stamps for State of Maharashtra along with
Department officials to discuss our issues in brief.

Thanking you,
Yours Sincerely,
For MCHI-CREDAI

A

Vimal Shah
President

Encl : 1) First copy of Suggestions to Inspector General of Registration and Controller of \
stamps for improving the process of Stamp Duty and Registration
2) Complaint filed with Controller of stamps and C.C. to Inspector General of
Registration
3) Government Resolution dated 9th May 2014
4) Supported by translation of the GR in English
5) Judgement from Mr. A.A. Sayed dated 17th April 2012 with observation
6) Second copy of suggestions to Inspector General of Registration
7) Papers related to acquisition of land
o \8) Our suggestions regarding difficulties arises at various offices coming under
\{y “Revenue Secretary” while obtaining documents
{b 9) Our suggestions regarding difficulties arises at various offices coming under
A 3 "’Settlement Commissioner” while obtaining documents

Y L MCHI-CREDAI (1SO 9001:2008)

. q00
&(ﬁa&er Bhavan I, 4th Floor, 18, Sir Vithaldas Thackersey Marg, New Marine Lines. Mumbai - 400 020.
Tel.: 4212 1421, Fax : 4212 1411 / 407 » Email: secretariat@mchi.net
Website : www.mchi.net
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MAYFAIR

Care o Commitment » Passion
MAYFAIR HOUSING PVT. LTD.

Regd. Office : 1, Mayfair Meridian, Near St. Blaise Church, Ceaser Road, Andheri (W), Mumbai - 400 058, India,| CIN : U70100MH1986PTC041829
Tel : 6723 2300 | Fax : 6723 2358| E-mail : info@mayfairhousing.com | Website : www.mayfairhousing.com

Ref. : MH-25/PG/2014
Date : 30" July 2014

To,

Shri. S.S. Hussain,

CEO,

MCHI - CREDAI,

Maker Bhavan Il, 4" Floor,
New Marine Lines,
Mumbai — 400 020.

Respected Mr. Hussain,

Sub : Suggestions to Inspector General of Registration and Controller of stamps

Please find enclosed herewith the suggestions to Inspector General of Registration and Controller of
stamps regarding day to day difficulties being faced by us on certain issues before the Office of
Inspector General of Registration and Controller of stamps.

The suggestions are total into 24 Pages.
In this regard my request is —

If you could forward this suggestions to the Inspector General of Registration and Controller of
stamps and thereafter, please organise the meeting with him.

Thanking you,

Yours truly,
For Mayfair Housing Pvt. Ltd.,

(Nayan A. Shah)
CEO

Encl : 1) First copy of Suggestions to Inspector General of Registration and Controller of
stamps for improving the process of Stamp Duty and Registration

2) Complaint filed with Controller of stamps and C.C. to Inspector General of Registration
3) Government Resolution dated 9™ May 2014
4) Supported by translation of the GR in English
5) Judgement from Mr. A.A. Sayed dated 17" April 2012 with observation
6) Second copy of suggestions to Inspector General of Registration
7) Papers related to acquisition of land




WED M July &gy,

Date :-- 24/7/2014.

Suggestions to Inspector General of Registration and Controller of
Stamps Government of Maharashtra:--

. 1) There should be maximum stamp duty of Rs.100/- on Tripartite
Permanent Alternate Accommodation Agreements between Society,
Member and Developer for the reason that section 4 of Maharashtra
Stamp Act, 2005 clearly says that when several instruments are used in
single transaction of Development Agreement and parties mutually
determine for themselves which of the instruments shall be principal
instrument and Developer pays highest stamp duty on principal instrument
then on incidental instruments that is Permanent Alternate
Accommodation instrument stamp duty Department shall levy maximum
stamp duty of Rs.100/- as per the law. Government Resolution dated
9/5/2014 issued by Govt. of Maharashtra, Revenue & Forest Dept. clearly
says so. Bombay High Court Judgment of Guruashish Construction Pvt. Ltd.
V/S Collector of stamps dated 17/4/2012 Judgment passed by A.A. Sayed
Justice supports the above submissions. Copy of the said documents are
hereto marked and annexed as Exhibit A hereto.

2) while doing work of Redevelopment with society when Developer is paying
individual rent to members of society which is the cost incurred by the
Developer, then in that event stamp duty Dept. should not take into
account Rent component while carrying out assessment of stamp duty to
be payable on Development Agreement between society and Developer.

3) Efficiency of Man power should be increased. Qualified people can be
recruited in the stamp duty and Registration Depf.

4) Refusal to register the documents should be immediately given in writing
by the Registrar with reasons and the same should not be the case in past
approval.

5) All the recovery of stamp duties and Registration should be transparent,
clear and in black & white.

6) There should be decentralized office so that document can be registerd in
any jurisdiction.

7) Soft copy of the registered document should be available to the party on
his E maii 1.D. within 3 working days from the day the document is
registered to avoid delay.

8) Stamp duty and Registration procedure should be I.T. Savvy and no physical
presence of the party is required for payment of stamp duty and
Registration charges of documents.

?a%z %L%Lé e
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HITESH D. RATNAGRAHI

M.Com.L.L.B.D.B.M.(I.M.C.) D.T.L.

Advocate, High Court.
A'302, Jupiter Versova CHS Litd., 3" Floor, Lokhandwala Complex, 4“’» Cross Lane, Swami

a

Samarth Nagar Extension, Andheri (West), Mumbai-400053. g09320326721 bis
hiteshratnagrahi69@gmail.com ’

\

e i eI S T
A\iﬁ’ Controller of stamps,, ©um L\X/\\/CLWJ et N s
S BV Mabharashtra, $o\ D b et o {
vip fo—~ Tel - (020) 26124012. Date :- 15" July, 2014.

Kind-Attention :— —
iéen.. SETE. . s
Sub :-- Levy of stamp duty on-Permanent Alternate Acco ajign,Agreements.
on Redevelopment projects. : A _

¢ THROUGH HAND DELIVERY 4 e gq‘;

Hounourable sir, B F

60/\1.71. i

Your attention is further invited to clause 2 of the clarification issued which clearly states that
while executing Development Agreement between Developer and society, as per that agreement
when there is assignment of constructed area to society, an incidental document has to be
executed, and since there is no assignment of any property on executing an incidental document,
on such type of documents assessment of stamp duty shall be as per the provisions of section 4
of Maharashtra Stamp Act. Copy of said provision of law is annexed and marked as Exhibit
B hereto.

/ : e
Your attention is invited to reccnt Government Resolulioq L.@I 2Q43/14
Government of Maharashtra, Revenue & Forest Department m_(g' )

GR in Marathi and English translation is annexed and marked as Exhibit A hereto.

& Therefore provisions of said GR is very clear and is applicable to all future documents of similar
nature to be executed by society and Developers all across state of Maharashtra, and also for
the reason that since there is no assignment of any property on executing an incidental document
ie. Permanent Alternate Accommodation Agreement then on such incidental document only
Rs.100/- stamp duty shall be 1¢ “Rept pr state of Maharashtra.

T
s 15 JUL 2004
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There is direct judgment of our Honourable High court passed by A.A. Sayed J dated 17% April,
2012 . on the similar facts of the case. Honourable Judge has analysed provisions of section 4 of
Bombay Stamp Act, 1958 and has set aside an order issued by Collector of stamps & passed an
order that stamp duty on instruments shall be paid in accordance with the said law. Copy of
Judgment passed by HHJ A.A. Sayed is annexed and marked as Exhibit C hereto.

My humble submission is as you are aware that our Honourable courts are already “flooded with
pending litigations and it is anticipated that since there is no clarity in the said GR there will be ¢
series of litigations regarding interpretation on quantum of stamp duty to be levied in future on
Permanent Alternate Accommodation Agreements between society, Member and’Developer,

I sincetely request your goodselves for a hearing in the said matter and to take up the said
matter on priority and issue further clarifications that Rs.100/- shall be levied by stamp duty
authorities on Permanent Alternate Accommodation Agreements all over statc of Maharashtra
in compliance w1th section 4 of Maharashtra Stamp Act in letter & spirit and Government
Circular dated 9™ May, 2014 with prospective effect.

Yours Sincere] = )
H. D, :
Hitesh D Ratnagrahi

Advocate.
MEM Regn No. MAH/645/1995

Encl. :-- As Above..

C.C. /B’ “Oftice of the Inspector General of Registration & Controller of stamps
Ground Floor, ?
Opposite Vidhan Bhawan ( Council Hall ), -
New Administration Building,
Pune :-- 411001 Maharashtra India.

Ramesh S Prabhu C.A.
Chairman, Maharashtra Societies Welfare Association,
A/2-302, Laram Centre,
S.V. Road,
Opp Railway Station,
Andheri (west),
Mumbai :-- 400058.
Tel :-- (M) 9820106766
(022) 42551414.

with a request to follow up with the department and further request to chairman of
MSWA Shri Ramesh S Prabhu to accompany Hitesh D Ratnagrahi Adv. to get
required clarification.
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Development Agreement between owner and
Developer of Immovable property and as per
Agreement on assessment of stamp duty on
- constructed area which owner will get.

Govt. of Maharashtra
Revenue & Forest Department
Govt. Circular No. petition- 2013/1425/260/1
Mantralaya , Mumbai :--400032.
Date :=-9"" May, 2014.

Proposal :--

As per Public Interest Litigation bearing No. 54/2011 ( Chandrakant Manekar V/S Govt. of
Maharashtra & others which was filed before Bombay High Court in respect of Development
Agreement of immovable property between Owner and Developer, sometimes owner by way of
consideration retain for himself certain Galas/ premises.On such constructed area retained by
owner and on such document which will be executed’between owner and Developer the issue
was for assessment of stamp duty to be payable on such document.

Honourable High Court in respect of PIL No0.54/2011 has passed an order dated 19" March,
2014 in respect of premises/ Galas retained by the owners on the issue of assessment of stamp
duty on that premises Bombay High Court directed Government to to issue circular clarifying the
above matter and to follow order dated 29/01/2004 ( prabha Laxman Ghate V/S State of
Maharashtra & others) in writ petition No.146/1997 passed by this Bombay High Court.

In the matter of Prabha Laxman Ghate V/S Governmen: of Maharashtra matter ( Petition No.
146/1997). In the said writ petition petitioners ( original owner of land ) has executed
Development Agreement dated 10/4/1989 and as per the said Development Agreement
Developer has to develop and out of total six premises, two premises has to be retained by
original owner.,

This document was produced before Stamp collector, Pune for fixation of stamp duty on
documernt, the said Stamp collector has come to the conclusion that those two premises which
are 10 be retained by the owner as per Development Agreement has the effect of an Assignment
of property and therefore has demanded stamp duty. Smt. Prabha Ghate , petitioners has filed
petition challenging this order passed by stamp collector, Pune. Bombay High cotirt on
29/1/2004 has issue order quashing order of stamp collector, Pune.and clarified two issues :--

1) As per Bombay Stamp Act, 1958 dated 16/5/1957 on Development Agreement Article 5-
G-The assessment of stamp duty is calculated with effect from 7/2/1990. In the case of
Smt. Prabha Ghate matter since Development agreement was executed on 10™ April,
1989. As per Bombay Stamp Act, 1958 ( Now Maharashtra Stamp Act ) amended

Py 281 324
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Article 5-G-A provisions came to be implemented after 7/2/1 990 said provisions are not
applicable to present Development Agreement.

In Smt. Prabha Ghate matter, as per Development Agreement two premises has to be
retained by the landowner in lieu of Development rights of the owner and therefore there
is no assignment in true meaning for the benefit of the owner.and therefore there is no
assessment of stamp duty on those retained premises for the reason of law of assignment.

Taking into account the above background clarification is issued as follows :--

D)

‘2)

As per the Honourable Bombay High court Judgment in writ petition No. 146/1997
Prabha Laxman Ghate V/S Sub-Registrar and stamp collector, Pune Bombay High
Court has issued order dated 29/04/2004 Maharashtra Stamp Act, 1958 Article 5 ( G-
A ) THAT IS PRIOR TO 7/2/1990 there will be no stamp duty on executed
Development Agreement. And therefore with effect from 7/2/1990, All Development
agreements executed on or after that date as per provisions of Maharashtra Stamp
Act, 1958 Article 5 ( G-A) stamp duty will be payable.

In all other matters like Pratha Laxman Ghate matter, in those situations when there
is executed Development Agreement between original owner of property and
Developer , owner who retains for himself constructed area on that No assessment of
stamp duty shall be done. As per that agreement when there is assignment of
constructed area to original owner, an Incidental document has to be executed, and
since there is no assignment of dny property on executing an Incidental document, on
such type of documents assessment of stamp duty shall be as per the provisions of
section 4 of Maharashtra Stamp Act.

In the name of and order of Governor of Maharashtra

Rajesh Narvekar
Deputy Secretary
C.C. 1) Sub Registrar & Stamp Controller, Pune
2) Stamp Controller, Main stamp office, Fort, Mumbai
3) All Sub Registrars and Stamp Dy Controllers.

4)Assistant Govt. pleader, Bombay High Court, Appellate Branch, ( writ cell),
Mumbai ;-32

5) Office of Revenue 7 Forest Dept, Mantralaya, Mumbai :-- 32.
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Section 4 Several Instruments used in single transaction of VV32[development aoreement} sale,
niortgage or settlement

(1) Where, in the case of any 1 Inserted by Mah.32 of 2005 (w.e.f. 7-05-2005)[(development
agreement)] sale, mortgage or settlement, several instruments are employed for
completing the transaction, the principal instrument only shall be chargeable with the
duty prescribed in Schedule I for the conveyance, 2 Inserted by Mah.32 of 2005 (w.e.f. 7-
05-2005) [(development agreement)] mortgage or settlement, and each ofthe other
instruments shall be chargeable with a duty of 3 These words were substituted by Mah
Act No.13 of 2004 S.3.[one hundred rupees] instead of the duty (if any) prescribed for it
in that Schedule.

(2) The parties may determine for themselves which of the instruments so employed shall, for the
purposes of sub-section (1), be deemed to be the principal instrument.

4 Sub-sec (3) was inserted by.Mah.27 of 1985, S.4(b), (w.e.f. 10-12-1985)(3) If the parties fail to
determine the principal instrument between themselves, then the officer before whom the
instrument is produced may, for the purposes of this section, determine the principal instrument:]
Provided that the duty chargeable on the instrument so determined shall be the highest duty
which would be chargeable in respect of any of the said instruments employed

s
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Guruashish Construction Pvt. Ltd vs The Collector Of Stamp & Anr on 17 April, 2012

Bombay High Court

Bombay High Court

Guruashish Construction Pvt, Ltd vs The Collector Of Stamp & Anr on 17 April, 2012

Bench: A.A. Sayed

Dmt 1 wp842-12 IN THE HIGH COURT OF JUDICATURE AT BOMBAY ORDINARY ORIGINAL
CIVIL JURISDICTION

WRIT PETITION NO. 842 OF 2012
Guruashish Construction Pvt. Ltd., .... Petitioner. vs.

The Collector of Stamp & Aanr. .... Respondents. Mr. Raju Subramanium with Mr. A.Joshi and Mr. Atul
Kshatriya i/by M/s. Markant Gandhi & Co. for the Petitioner. '

Mr. G.W. Mattos, AGP., for the Respondents. CORAM : A.A. SAYED, J.

DATE : 17 APRIL 2012.

P.C.

Rule. Rule made returnable forthwith. Learned AGP waives service on behalf of the Respondents. By 1/24
Dmt 2 wp842-12 consent, the Petition is taken for hearing and final disposal at the admission stage.

2. The above Petition impugns an order dated 5 March 2012 passed by the Collector of Stamps, Borivali. By
the impugned order, the Respondent No. 1 - Collector of Stamps, Borivali, has reviewed his order dated 16
October 2010 and held that the 'Shifting Agreements' between the Petitioner and tenement holders be treated
as 'Agreements for alternate-accommodation’ and has fixed the market value and the stamp duty payable under
Article 25(d) of the Bombay Stamp Act, 1958 (hereinafter referred to as 'the said Act’) and directed the
Petitioner to deposit the stamp duty within 30 days.

3. The Petitioner is a Builder and Developer. Respondent No. [ is the Collector of Stamps, Borivali. 2/24
Dmt 3 wp842-12 Respondent No. 2 is the State of Maharashtra.
4. The facts which led to the filing of the present Petition are as under :

The Petitioner had entered into tripartite Joint Development Agreement dated 10 April 2008 (hereinafter
referred to as "the said Agreement") between themselves, the Maharashtra Housing and Area Development
Authority (hereinafter referred to as "MHADA") and Goregaon Siddharth Nagar Sahakari Grahanirman
Sanstha Limited (hereinafter referred to as "the said Sanstha") whereby the Petitioner agreed to develop a
piece of land more particularly described in the Schedule to the said Agreement. The said property was
occupied by the members of the said Sanstha who were erstwhile tenants of MHADA. Under the said
Agreement, the Petitioner was 3/24

Dmt 4 wp842-12 required to provide housing to individual members of the said Sanstha. The Petitioner
executed individual Agreements with each of the members describing them as 'Shifting Agreements' for
shifting them from the area in their occupation to a temporary alternate accommodation. The 'Shifting
Agreement' provide for a separate Agreement to be executed in future for alternate permanent
accommodation. This Agreement for alternate permanent accommodation was agreed in the 'Shifting
Agreement' to be treated as the 'principal document' for payment of appropriate stamp duty. The Petitioner has
executed 648 such 'Shifting Agreements'. '

Indian Kanoon - http://indiankanoon.org/doc/80281981/ 1
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Guruashish Construction Pvt. Ltd vs The Collector Of Stamp & Anr on 17 April, 2012

5. Prior to the execution of the aforesaid 'Shifting Agreements', the Petitioner applied to the Respondent No. 1
under Section 31 of the said Act for adjudication for the purpose of paying the stamp duty. Pursuant thereto,
the Respondent No. 1 adjudicated the said 'Shifting Agreements' 4/24

Dmt 5 wp842-12 and called upon the Petitioner to pay a sum of Rs. 100/- as the stamp duty. The amount was
paid by the Petitioner and the Respondent No. 1 issued adjudication certificate by making an endorsement on
the 'Shifting Agreements' as required under Section 32(1) of the said Act. The said documents were then
registered with the Sub-Registrar of Assurances.

6. It appears that during the internal audit of the office of the Registrar General and Controller of Stamps,
Pune, the Auditors raised an objection as regards the 'Shifting Agreements' not being appropriately stamped,
as the said documents, according to them, were for alternate accommodation. Pursuant thereto, a notice dated
30 December 2011 was issued by the Collector of Stamps to the Petitionér proposing to levy and recover
stamp duty treating the 'Shifting Agreements' as Agreements for 5/24

Dmt 6 wp842-12 alternative accommodation and calling upon the Petitioner to furnish their say. By a letter
dated 31 January 2012 the Petitioner replied and objected to the same. The Respondent No. 1 proceeded to
conclude the hearing in absence of the Petitioner and by the impugned order dated 5 March 2012 called upon
the Petitioner to pay stamp duty of a sum of Rs. 38,975/- on certain documents and Rs. 59,500/- on other
documents.

7. Heard learned Senior Counsel for the Petitioner and learned AGP.

8. Learned Senior Counsel on behalf of the Petitioner has urged the following submissions : (i) that in view of
Section 53A of the said Act, only the Chief Controlling Revenue Authority had the 6/24

Dmt 7 wp842-12 power to revise, examine and order the recovery of deficient duty, if any, and the
Respondent No. 1 had no power to review his own decision and the Respondent No. 1 had become functus
officio;

(ii) that under Clause 13 of the 'Shifting Agreement', the parties had agreed that a final alternate permanent
accommodation Agreement shall be executed between the parties for allotment of the new premises to the
occupants and that such alternate permanent accommodation Agreement shall be considered as the 'principal
document' for payment of stamp duty. Under Section 4 of the said Act, it is only the 'principal instrument'
which is chargeable to prescribed duty, which 'principal instrument' is yet to be executed; 7/24

Dmt 8 wp842-12 (iii) that the 'Shifting Agreements' do not identify the premises nor do they identify the
location, number of the building, the floor, the flat number, etc and that at the time of execution of the
'Shifting Agreements' even the plans were not finally sanctioned and that everything was to be determined
after the plans were finally sanctioned and buildings were constructed and allotment made by the Society by
draw of lots, and therefore the question of paying prescribed stamp duty on the 'Shifting Agreements' did not
arise;

(iv) that the impugned order was passed without jurisdiction and that the Appeal under Section 32B and/or
under Section 53(1A) of the said Act 8/24

Dmt 9 wp842-12 is illusory and will not be a sufficient and efficacious remedy.

9. Learned Senior Counsel for the Petitioner has relied upon a three-Judge Bench decision of the Hon'ble
Supreme Court in the case of The Government of Uttar Pradesh & Ors. vs. Raja Mohammad Amir Ahmad
Khan, (1962) 1 SCR 97 which considered the provisions of Sections 31, 32 and 33 of the said Act. He has
also placed reliance upon a decision of a learned Single Judge of this Court in the case of Kumbhargaon

Indian Kanoon - http://indiankanoon.org/doc/80281981/ 2

16



Guruashish Construction Pvt. Ltd vs The Collector Of Stamp & Anr on 17 April, 2012

Vividh Karyakari Sahakari Seva Socjety Ltd.. vs. Assistant Registrar. Co-op. Societies & Ors. [1993] Mh.L.J.
178, in support of his submission of the alternative remedy not being an efficacious remedy and necessity for
entertaining this Petition by this Court.

9124
Dmt 10 wp842-12
10. The learned AGP, on the other hand, supported the impugned order.

L1. Section 53A of the said Act is relevant for our purposes. The same is extracted hereunder : "53A. Revision
of Collector's decision uner sections 32, 39 and 41.

(1) Notwithstanding anything contained in sub-section (3) of section 32, sub-section (2) of section 39 and
sub-section (2) of section 41, when through mistake or otherwise any instrument is charged with less duty
than leviable thereon, or is held not chargeable with duty, as the case may be, by the Collector, the Chief
Controlling Revenue Authority may, within a period of six years from the date of certificate of 10/24

Dmt 11 wp842-12 the Collector under section 32, 39 or 41, as the case may be, require the concerned party to
produce before him the instrument and, after giving a reasonable opportunity of being heard to the party,
examine such instrument whether any duty is chargeable, or any duty is less levied, thereon and order the
recovery of the deficit duty, if any, from the concerned party. An endorsement shall thereafter be made on the
instrument after payment of such deficit duty. (2) .......cccoveervvirerennnne

From a bare reading of the aforesaid section, it would be apparent that it is only the Chief Controlling
Revenue Authority which has been given the power of revision, when through mistake or otherwise any
instrument is charged with 11/24

Dmt 12 wp842-12 less duty than leviable thereon or is held not leviable with duty, as the case may be, by the
Collector. Once the Collector has, in the present case, under Section 32 (1) of the said Act issued adjudication
certificate by making an endorsement on the 'Shifting Agreements', the 'Shifting Agreements' are deemed to
be duly stamped. Such endorsement having been made by the Collector, it was only the Chief Controlling
Revenue Authority who had power to revise and examine the instrument for ascertaining whether the stamp
duty was properly charged and the Collector had no power to review its own decision either suo moto or
because of any objection raised by Auditors or otherwise. In reviewing his own order and passing the
impugned order, the Collector, in my view, has clearly acted without jurisdiction.

12. In Whirlpool Corporation vs. Registrar of Trade Marks, Mumbai & Ors. (1998) 8 SCC 1, the Hon'ble
12/24

Dmt 13 wp842-12 Supreme Court has held that alternate remedy would not be a bar in three contingencies (i)
where the writ petition seeks enforcement of any fundamental rights, (ii) where there is violation of principles
of natural justice; or (iii) where the order or the proceedings are wholly without jurisdiction or the vires of an
Act is challenged. In the present case, as stated earlier, the Collector in reviewing his own order has clearly
acted without jurisdiction and hence, in the facts of the present case, I am inclined to exercise writ jurisdiction
of this Court and set aside the impugned order on this count alone.

13. Apart from the above, it is required to be noted that under the 'Shifting Agreements', one of which
Agreement has been annexed as Exhibit "A" to the Petition, it has been agreed between the parties in clause

13 as follows :

13/24

Indian Kanoon - hitp:/indiankanoon.org/doc/80281981/ 3
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Guruashish Construction Pvt. Ltd vs The Collector Of Stamp & Anr on 17 April, 2012

Dmt 14 wp842-12 "13. The Developers alone shall be liable to pay Stamp Duty, Registration Charges, etc.
arising out of this Agreement. The parties however agree that a final Permanent Alternate Accommodation
Agreement shall be executed between the parties for allotment of the new premises to the Occupant. Such
Permanent Alternate Accommodation Agreement shall be considered as the principal document for payment
of appropriate applicable stamp duty."

14. It is averred by the Petitioner in the Petition that at the relevant time when the 'Shifting Agreements' were
executed, the building plans were not finally sanctioned and the allotment of draw of lots was not carried out
by the Society. This position is not disputed before the Court. The 14/24

Dmt 15 wp842-12 final Permanent Alternate Accommodation unit/flat was, therefore, not determined and,
therefore, the final 'principal document' was not executed at the relevant time. Clause 2 of the 'Shifting
Agreement' is also relevant and provides as follows : '

"2. The Occupant acknowledges and agrees that the allotment of the New premises shall be made by the
Society by a draw of lots and as such the New Premises shall be of a lay out and pattern contained either in
- Type A or Type B as provided in Annexure A hereto."

Thus, the 'Shifting Agreements' do not identify the premises and/or the location, building, floor or flat
number. That would have to be determined after the plans are finally sanctioned, the buildings are constructed
and the allotment is made by the Society by draw of lots. 15/24

Dmt 16 wp842-12
15. It would be apposite here to refer to Section 4 of the said Act which reads as under :
"4. Several Instruments used in single transaction of development agreement sale, mortgage or settlement.-

(1) Where, in the case of any development agreement sale, mortgage or settlement, several instruments are
employed for completing the transaction, the principal instrument only shall be chargeable with the duty
prescribed in Schedule I for the conveyance, development agreement mortgage or settlement, and each of the
other instruments shall be chargeable with a duty of one hundred rupees instead of the duty if any prescribed
for it in that Schedule. 16/24

Dmt 17 wp842-12 (2) The parties may determine for themselves which of the instruments so employed shall,
for the purposes of sub- section (1), be deemed to be the principal instrument. (3) If the parties fail to
determine the principal instrument between themselves, then the officer before whom the instrument is
produced may, for the purposes of this section, determine the principal instrument:

Provided that the duty chargeable on the instrument so determined shall be the highest duty which would be
chargeable in respect of any of the said instruments employed." (emphasis supplied)

16. Perusal of the aforesaid section would make it 17/24

Dmt 18 wp842-12 clear that when there are several instruments employed for completing the transaction of
development agreement, sale, mortgage or settlement, it is only the 'principal instrument' which will be
chargeable to the prescribed duty under the said Act. Sub-section (2) of Section 4 gives a discretion to the
parties to select and determine which of the several documents will be the principal document. Prima facie, in
the facts of this case, the 'Shifting Agreements' are only preliminary Agreements which incorporate the
principal intention of the parties and facilitates the Developer to shift the tenants temporarily to a temporary
accomnmodation and incorporate the broad terms on which the permanent alternate accommodation on the
permanent basis would be identified and allotted to them.
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17. The impugned order, however, erroneously proceeds on the basis that since the new area which is to be
18/24

Dmt 19 wp842-12 allotted to the party is mentioned in the 'Shifting Agreement', the said document is to be
treated as an Agreement for alternate accommodation. This finding clearly overlooks the fact that at the time
of entering into the 'Shifting Agreements', the alternative accommodation had not been identified and the plan
itself was not finally sanctioned. Moreover, under clause 13 of the 'Shifting Agreement' the parties had agreed
to enter into an final permanent alternate accommodation Agreement which was to be considered as a
‘principal document' for the purposes of stamp duty. Even Section 4 of the said Act clearly postulates that the
parties have discretion to decide, in matters such as the present one, as to which would be the 'principal
instrument' executed between them. Pertinently, the impugned order does not deal with any of the contentions
raised by the Petitioner in its reply dated 21 January 2012 to the Show Cause Notice dated 30 th 19/24

Dmt 20 wp842-12 December 2012 issued by the Collector.

18. For the aforesaid reasons, the impugned order cannot be sustained and would have to be set aside. Rule is
made absolute in terms of prayer clause (a) of the Petition. In the facts and circumstances of the case, there
shall be no order as to costs.

19. Before closing, I record the Statement of the Petitioner through the learned Senior Counsel, that the
Petitioner shall execute the final permanent alternate accommodation Agreements which would be the
principal instruments and that the stamp duty on the said instruments shall be paid in accordance with law. It
is, however, directed that unless the principal instrument is executed in accordance with law and the
prescribed stamp duty is paid thereon, the Petitioner shall not put the tenant/occupant in 20/24

Dmt 21 wp842-12 possession/occupation of the permanent alternate accommodation.

(A.A. SAYED, J)

21/24

Dmt 22 wp842-12 IN THE HIGH COURT OF JUDICATURE AT BOMBAY ORDINARY ORIGINAL
CIVIL JURISDICTION

WRIT PETITION NO. 842 OF 2012
Guruashish Construction Pvt. Ltd., .... Petitioner. vs.

The Collector of Stamp & Anr. ... Respondents. Mr. Raju Subramanium with Mr. A.Joshi and Mr. Atul
Kshatriya i/by M/s. Markant Gandhi & Co. for the Petitioner.

Mr. G.W. Mattos, AGP., for the Respondents. CORAM : A.A. SAYED, J.
DATE : 17 APRIL 2012.

OPERATIVE PART OF THE ORDER :

22/24

Dmt 23 wp842-12
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18. For the aforesaid reasons, the impugned order cannot be sustained and would have to be set aside. Rule is
made absolute in terms of prayer clause (a) of the Petition. In the facts and circumstances of the case, there
shall be no order as to costs.

19. Before closing, I record the Statement of the Petitioner through the learned Senior Counsel, that the
Petitioner shall execute the final permanent alternate accommodation Agreements which would be the
principal instruments and that the stamp duty on the said instruments shall be paid in accordance with law. It
is, however, directed that unless the principal instrument is executed in accordance with law and the
prescribed stamp duty is paid thereon, the Petitioner shall not put the tenant/occupant in
possession/occupation of the permanent alternate 23/24

Dmt 24 wp842-12 accommodation.
(A.A. SAYED, J.)

24/24
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Suggestions to Inspector General of Registration and Controller of Stamp

Government of Maharashtra

e Stamp Duty on Surrender of Reserved land under D.C. Regulations to

MCGM in lieu of TDR

1)

3)

Under the D.C. Regulation certain land are reserved for various
reservation and TDR are granted if such land are surrendered to
MCGM free of cost as per the terms and condition as mentioned
in the D.C. regulations.

Further Section 126(1)(b) of the MRTP Act stipulate that in such
case of acquire reserved lands the owner is entitled for grant of
TDR in lieu of cash compensation & it is one of the ways in which
land is acquired for public purpose.

While there is no stamp duty on compensation paid for any land
acquired under the Land Acquisition Act, However if the owner is
surrendering reserved-land to the MCGM free of cost in lieu of
TDR the stamp authority is demanding stamp duty as on a
conveyance an the market value of the land surrendered to
MCGM free of cost by the owner.

This is absolulely absurd & ridiculous.

There should be no stamp duty on reserved land surrendered to
MCGM in lieu of TDR under D.C. Regulation.

 Adjudication in Deemed Conveyance of the Society

Registrar should not ask Society for chain documents of the flat
should registered of each and every members of Flats, registrar
should not ask more documents from society.

Suggestions: Registrar should follow the smooth process of Deemed
conveyance, Any member staying in the society last 15 years and his
main/purchase document is registered properly, and he fulfil all
formalities of registration, the same document should count as a
valid document in the process of adjudication of deemed conveyance

of society,
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8 126] Acquisition of land required for public purposes specified in plans [427

approach Government and make a claim for that. Mohamadbhais/o | \/lxyabh‘nand others Vs. State
of Maharashtra and others, 2608(1) Bom. C.R. 841.

Sections 125, 126 and 127.--Reserve Land when can be dereserved.—-Land reserved for
development of Agricultural Market Committee. No action for 10 years from the dat eof reservation
(i.e. 13-12-77). Notice by owners dated 18-12-89 served on A.P.M.C. to take steps for acquisition if
so desired; but no acquisition done within six months of that. It was contended that reservation lapses
after 10 years of notification and further if no steps are taken for acquisition within 6 months of notice,
reservation automatically lapse. It was held that notice was sufficient to A.P.M.C. respondent 5 to take
steps for acquisition. A.P.M.C. moved on that and addressed letter dated 24-1-1990 to Collector to
initiate acquisition, who in turn wrote to S.D.O. on 27-11-92 to take steps. If deals are taken to account
then letter dated 24-1-1990 of respondent 5 (A.P.M.C.) had initiated steps by asking Collector to take
action for acquisition. This is within six months of notice served by petitioners on 6-12-1989 and is

- compliance of section 126(1)(c) of Act. Reservation could not automatically lapse after a period of

10 years, but only if no steps were taken within 6 months of the notice under section 127 of Act, which
is not the case here. Janardhan Appa Martand Appa Bondre Vs. State of Maharashtra and
others, 2003(4) Bom. C.R. 787

S.125. —Sectxon 68 ofthe Madhya Pradesh Town Improvement Trust Act, 1961 —-Acqunsxtlon
compensation--Peduction towards development ‘cost--acquired land already developed.--
Landowner had already levelled land; constructed boundary wall, tube well, power house, time shed
etcsDeduction of 25% towards development cost uncdlled for. Land owner also held initiated to
benef ts which are-admissible to. a person whose land is acquired under 1894 Act including interest
onsolatium, ShashlkantBansale GwahorlmprovementTrust/GwahorDevelopmentAuthonty '
with Gwallor Improvement Trust/Gwallor Development Authorlty Vs. Shashlkant AIR 2010
SC 2819 ¥

126.. Acquisition of land requlred for. publlc purposes specrﬁed in plans —D
When after the publication of a draft Regronal plan, a Development or any other plan or
town planmng scheme, any land is requlred or reserved for any of the public purposes - -
spemﬁed in any ‘plan or scheme under this Act at any time the Planmng Authority,
“Development Authority, or as the case may be, ![any appropriate Authonty may, except
as otherwise provided in section 113-A, 2[aequlre the land— :

&) by an agreement by paymg an amount agreed to or,

(b) in heu of any such amount by grantlng the land-owner or the lessee sub] ect o
however, to the lessee paying the lessor or depos1tmg with the Planmng
Authorrty Development Authonty ot Appropnate Authonty as'the case may
be, for payment to the lessor, an amount equlvalent to the value of the lessor’s
interest to be determined by any of the said Authorities concerned on the basis

1. This portion was substituted for the words “ any appropriate Authonty may acquire the land by Mah. 21 of l97l 5.1 1(1)

2. These words were substittued for the words * acquire the land either by agreement or make an application-to_the State
Government for acquiring such land under the Land Acquxsmon Act, 1894" by Mah. 10 of 1994, and shall be deemed to have
been so substituted w.e.f 25-3-1991, s. 12(a).

P"—SA_ Y, - ’?—3/6 2L




428] The Maharashitra Regional And Town Planning Act, 1966 [S. 126

ofthe principles laid down in the Land Acquisition Act, 1894 Floor Space Index
(FSI) or Transferable Development Rights (TDR) against the area of land
surrendered free of cost and free from all encumbrances, and also further
additional Floor Space Index or Transferable Development Rights against the
development or construction of the amenity on the surrendered land at his cost,
as the Final Development Control Regulations prepared in this behalf provide,
or

(¢) bymakingan application to the State Government for acquiring such land under
~ the Land Acquisition Act, 1894,

and the land (together with the amenity, if any, so developed or constructed so
acquired by agreement or by grant of Floor Space Index or additional Floor Space
: In'dex or Transferable Development Rights under this section or under the Land
Acquisition Act, 1894, as the case may be, shall vest in the Planning Authority,
Development Authority, or as the case may be, any Appellate Authority.]

2) On receipt of such apphcatlon if the State Government is satisfied that the land
specified in the application is needed for the public purpose therein specificd, or ![if the
State«Government (except in cases falling under section 49 ?[and except as provided in
section 113-A] itself is of opinion that any land in any such plan is needed for any public

putpose, it may make a declaration to that effect in'the Official Gazette, in the manner

provided in section 6 of the Land Acquisition Act, 1894, (I of 1 894), in respect of the said
land. The declaration so published shall, notwithstanding anything contained in the said
Act, be decmcd to be a declaration duly made under thesaid section:

3[Prov1ded that, subject to the provisions of sub- sectlon (4), no such declaration shall

be made after the expiry of one year from the date of publication of the draft Regional Plan '

Development Plan or any other Plan, or Scheme, as the case may be.]

‘[(3) On pubhcatlon of a declaration under the said section 6, the Collector shall
proceed to take order for the acquisition of the land under the said Act, and the provisions
of that Act shall apply to the acquisition of the said land, with the modification that the
market value of the land shall be— '

(1) where the land is acqulred for the pu1 poses of a new town, the market value
: prevailing on the date of pubhcatlon ofthe nonﬁcatlon constituting or declaring
. . the Development Authonty for such town;

These words were substituted for the words “if the State Govemment itself is of opmlon by Mah 14 of 1971 s. 6(1)(a)
These portion was inserted by Mah. 21 of 1971;'s. 11(2). :

These proviso was substituted by Mah. 10 of 1994, s.12(b).

Sub-section (3) was substituted by Mah. 11 of 1973, s. 6.
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Suggestions for e-registration of the documents implemented on 10

July 2014, by Govt of Maharashtra for the first time sale agreement

from the builders.

1. If a builder is doing five or more projects in his different names of the companies, the
condition of minimum number of 200 flats to be sold for eligibility of e-registration of
the first document should be relaxed.

2. Preapproval condition for the e-registration of document should not be the case of
exploitation. It should be hassle free and only the IOD approval of the project should be
the basis of criterion for giving preapproval.

3. Installation of equipments and systems required for registration should be on rental
basis.

4. On time of registration fee should be charged.

5. Other documents should be considered for e-registration from the builders organization
e.g. undertakings, affidavits, development agreements and other permanent alternative

accommodation agreements etc.



