BEFORE THE
MAHARASHTRA REAL ESTATE REGULATORY ATHORITY
MUMBAI

COMPLAINT NO. CC004D00000D055428

Gajesh Daottatray Surve .Complainant
Verses
shivam Parivar Developers Fyvt Ltd .Respondent

MahaRERA Regn. Mo, P5180000ESE |

Coram:
Han'ble Shri Madhay kulkarmi,

Adjudicating Cfficer, MohaRERA

Appearance:;
Complainant: Fresent in person
Respondent : Absent

ORDER
(Dated 29.03.2019)

1. The complainant whe had bocked a flat with the
respandent/builder, infially filed this complaint for direction to
the respondent to hand over possession of the flot booked and
compensation. On 07.01.201% when matter came up before the
Hon'ble mMember, the complainant expressed thal he wanled

refund of the amount paid and compensation.

he complainant has alleged that he booked Flaf NO. 704/A on

[

7t fioor in A wing i building nos. 48, 49 and 50 in Guimohor
CHSL, situated at Siddharth Nagaor, Rood NO, 2, MIG Colony,
Goraegaon [West), Murmbai for a consideration of Rs.20 lokhs, The
agreement was executed on 18082008 aond comploinant

made cash poyment of Rs.10 lakhs in addition. The complainani
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paid Registration charges of Rs.28750/- and stomp duly of
Rs.1.01.500/-. Total payment made is Rs.31,31,530/-. The
respondent has still not haonded over possession, He gave
assurance  to hand over possession from fime fo fime. The
respondent has abo not refunded the amount. The
complainant s entitled fo recover amount of Rs.31.31,530/- with
interest @ 21% p.o. which comes fo Bs.&5.74.213/-.

3. The matter came up before the Hon'ble Member on 30.08.2018
and come up to be adjourned to 27.09.2018. Therealter, it came
to be adjoumed to 22.10.2018. Then it came to be adjoumed 1o
27.11.2018. Then t came to be transferred fto Adjudicating
Officer wvide Order dated 07.01.2019. On  22.02.2019,
complainan! oppeared. Respondent was confinuously absent,
Arguments for complainant were heard. As | am working of
Mumbai and Pune Offices in alternative weeks, this mafter is

being decided now,

4. Following points arise for my determination. | have noted my

findings against them for the reasons stated below:

POINTS FINDINGS

1 Has the respondent falled to deliver possession
of the Hat lo the complainant os per Affirmative
agreement, without there being circumstances
beyond his control?

2 Is the complainant is enifitted to the reliefs Affirmafive
claimed?

3 Whot Orders As per final
Order.
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REASONS

5. Point Nos. 1 & 2 - The complainant has placed the agreament
daoted 18.08.2007 on record. It appears that it was o
redevelopment project and complainant must be having his flat
in the orginal building. 1t is not explaned by the complainant in
his complainl. The respondent appears to have agreed tosel a
flat to the complainant after redevelopment of the building.
The price for flat was agreed af Bs.20 lakhs, which was to be paid
as eamest money, Under Clause 17 of the agreemenl,
Rs.5000/- were to be paid for meefing legal expenses etc,
before possession wos delivered. MNo date for delivery of
possession  appears to have been given in the agreement.
Acknowledgement of payment of Rs.20 lakhs by RTGS on
17.08.200% is annexed o the agreement.

&. Even though date for delivery of possession is not given in the
agreement, sfill under Section 46 of the Conlracl Act,
performance s fo be mode within a reasonable fime.  Now
almost 10 years have gone by and respondent has not delivered
possession of the flat booked fo the complainant. Ne defence

of any ‘.-'-Dl’tl.rpl.lf up by the respondent. Consequently, | answer

point no. 1in the affirmative.

7. Under the agreement, the complainant has paid Rs.20 lakhs to
the reapl?qndent os price of the flat. The complainant has
nilegedjmegmude a cash payment of Bs.10 lokhs and also paid
for stamp duty and reqistration charges. One receipt dafed
15.08.2009 for Bs.1 lakh and another receipt dated 17.08.2009 for
Es.? lakhs are ploced on record. Conseguently, the compiainant
has proved payment of Rs.31,31,530/- inclusive of staomp duty. In

the event of canceliation of agreement, complainant wil be
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enfitled to refund of stamp duty as per les. Except thot
amaunt, complainant  wil be entitted to refund  of remaining
amount together with inferest provided under Rule 18 oOf
Moharashire Rules. | therefore, answer point No2 in the

affirmative and proceed to pass following Order.

ORDER

1. The complainant is allowed o withdraw from the project.

2. Respondent to pay Rs.31.31,530/- to the complainant, excepl
stamp duty amount, which can be refunded as per rules,
together with interest @10.70% p.o. from the date of
pavrments fill inal realisation.

3. The respondent to pay Bs.20.000/- to the complainant as costs
of this complaint,

4. The comploinant to execute cancellation deed af the cost of
the respondant,

5. The respondent to pay above amounts within 30 days from

the date of this Order.
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{(Madhav Kulkarni)
. Adjudicating Officer
Mumbai MahaRERA

Date : 29.03.2017



