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MAHARASHTRA REAL ESTATE APPELLATE TRIBUNAL

APPEAL NO. 00060000000159(Execution proceeding)

Manoj Votavat.

Sea Princess Realty & Ors.

. Appellanus(Allottee)

Respondents

APPEAL NO. 000600000001 60(Execution proceeding)

Bhupendra Vira. ... Appellanus (Allottee)
Vs.

Sea Princess Realty & Ors. ... Respondents.

APPEAL NO. 00060000000161(Execution proceeding)

Sheela Vira. ... Appeflanus (A ottee)
Vs.

Sea Princess Realty & Ors. ... Respondents.

APPEAL NO. 000600000001 62(Execution proceeding)

Nitin Shah.
VS,

Sea Princess Realty & Ors.

. AppellanUs(Allottee)

.. Respondents

Advocate Mr.Mustafa Saifuddin for theAppellanus(Aflottees).

Advocale Mr.Nilesh Gala for the Respondenus (Promoter).

CORAM

DATE

SUMANT M. KOLHE.(Member J.)

FEBRUARY ,I4. 2019.

Execution Proceedinqs Under Section 40 r.w. Section 57 and
Section 64 of RERA Act. 2016.

COMMON ORAL JUDG,NIENT

1. All the above menttoned four proceedings though

registered as "Appeals are in fact 'executron proceedings" filed by

the Allottees agarnst promoters under Section 40 r w. Sectlon 57
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and Section 64 of RERA Act, 2016 for execution of orders of

appellate Tribunal, Procedure of 'ON-LINE" filing of the

Proceedings in Appellate Tribunal provides "Tifle" of Appeal, to
every proceedings at present. Since "nature" of reliefs sought in

proceedings is important to decide the "Ti e" of proceedings,

present proceedings though Titled as "Appeal" are in fact
"Execution proceedings".

2. Appellants are Allottees and Respondents are

promoters before original complaints are filed by Allottees against

promoters before MahaRERA Authority. Common order passed by

MahaRERA Authority in said complaints was challenged by

Allottees and also by promoters, by preferring separate appeals

before Appellate Tribunal. Appeals filed by Allottees were allowed

and Appeals filed by Promoters were dismissed by Appellate

Tribunal as per common order dt. 04.04.2018. Now, Alloftees have

prayed for execution of said common order in present proceedings.

Execution is sought of common order and so, proceedings are

decided by common judgment. The common order dt. 04.04.2O1g

passed by Appellate Tribunal of which execution is sought is as

under:

ORDER

1. Appeal No. AT0060000000007A,

4T00600000000086, AT00600000000087,

4T00600000000088, AT00600000000089,

4T00600000000090, 4T00600000000091 of
Promoter dismissed No costs.

2. Appeal No. AT0060000000000154,

ltl
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4700600000000001 57, AT0o6ooooooooool 58

4T0060000000000159, ATOO61OOOOOOOOOI60,

4T0060000000000161, ATOO61OOOOOOOOOI62

allowed. The Promoter M/s. Sea pincess Realty

shall pay interest @ 1O% p.a. as directed from 1s

January, 2017 till actual handing overthe individual

flat to each of the attottees duly conptete in alt

respect with amenities as illustrated in para A of the
Agreement.

3. The promoter sha pay Rs.i O,OOO/- as costs
each, in the appeals prefened by the a ottees
4. The promoter shalt constitute Housing

Society of different altottes within a peiod of 4
months from today.

5. The Secretary MahaRERA is requested to
independently initiate action under the provisions

of RERA against Mr. Manoj Dubal for issuing
factually incorrect Ceftificate dated 01.11 .2017.

3. The above menttoned ,common order' passed by the
Ld. Chairperson of the Tribunal arises out of ,,common 

order,,
passed by Charrperson of lr,ilahaRERA on 16.0,1 .201g in the group
of complaints between the same parties. That order is as under :

ORDER :

I ln view of the above facts, the Respondenfs

are ltablc to pay interest at the rate of 1O%o for a
pcnod of six months. to the Complainants, on the

lotal consideration amounts paid by the

t::
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Complainants to the Respondent pior to

December, 2016 as per the provisions of Section

18 of the said Act.

9. Complainants are advised to take
possess/on of the said apaftments within SO days
from the date of this Order, since the Occupancy

Ceftificate forthe same has already been obtained
by the Respondent White making payments of the
balance amount to the Respondent at the time of
tak ng possess,bn the Comptainants sha//be
entitled to adjust the amount as stipulated in para
I above.

4. Now the Appellants have prayed for execution of order
of this Tribunat dated 04.04.2018 which is passed by the
Chairperson of this Tribunal. Execution of the said order is sought
under Section 40 r.w Section 57 and Section 64 of the RERAAct.
2016. Section 40 of the RERAAct 2016 reads as under :

Section 40 : Recovery of interest or penatty or
compensation and enforcement of order etc.

(1) lf a promoter or an allottee or a real estate agent, as
the case may be, fails to pay any interest or penalty
or compensation imposed on him, by the adjudicat_
ing officer or the Regulatory Authoity or the Appet_
late Authority as the case may be, under this Act or
the rules and regutations made thereunder, it shall
be recoverable from such promoter or allottee or real
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estate agent, in such manner as may be prescibed

as an anears of land revenue.

(2) lf any adlLtdicating off icer or the Regulatory Authority

or the Appellate Tribunal. as the case may be, lssles

any ardcr or direcls any person to do any act, or

refra\t fram doing any act which it is empowered to

do under thts Act ar the rules or regulations made

thereundcr then n case of failure by any person to

comply with such order or direction the same shall

bc enfarcad. n such nanner as may be prescribed.

Section 57 reads as under

Section 57:Orders passed by Appellate Tribunal to be

executable as a decree.

it Every ordcr made by the Appe ate Tribunal under

this Act shall be executable by the Appellate Tribunat

as a decrce of civtl courl. and for this purpose, the

Appcllate l ribunal shall have all the powers of a civil

cou t1

e') Notwtthslandtng anything contained in sub-section

(1 ), thc Appcltate Tribunal may transmit any order

made by i to a civil coLtft having local jurisdiction ancl

such ctvtl couft sltall execute the order as if it were a

dccrce made by lhe Coufi

Section 64 reads as under:

Section 64 :Penalty for failure to comply with orders

of Appellate Tribunal by promoter

r:l
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ltl lf any promoter, who fails to comply with, or contra-

venes any of the orders, decisions or directions of
the Appellate Tribunal, he shall be punishabte with

imprisonment for a term which may extend up to
three years or with fine for every day during which

such default continues, which may cumulatively ex-

tend up to ten per cent of the estimated cost of the
real estate project, or with both.

5. Section 40 of RERAAct 2016 prescribes the manner of
a recovery of the amount as per the order of MahaRERA or the
Appellate Tribunal. As per this provision recovery ofthe amount can
be made in such a manner as may be prescribed as an arrears of
land revenue. Similarly, any direction or order to do any act or revert
from doing any act passed by MahaRERA or Appellate Tribunal

under this Act can be enforced in the matter prescribed under this
Act. As per Section 57 of RERA Act, 2016, order passed by
Appellate Tribunal is executable as a decree.

6. lf promoter fails to comply the order of Appellate
Tribunal then, punishment of imprisonment as well as fine for every
day default is prescribed under Section 64 of RERAAct.

6122

7. Appellants have sought the execution of order dated
04.04.2018 passed by this Appellate Tribunal. lf we carefully read
the said order, it is in respect of payment of interest on the part of
the promoter to the Allottee for the period mentioned in the said
order. lt also consists of payment of costs by promoter to the
Allottee. Moreover, promoter is also directed to constitute housing
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Society of the difierent Allottees within a period of four months from

the date of said order. Now let us turn to the prayers made by
Appellants Allottees in the present execution proceedings:

Prayer clause 10(a) pertains to recovery of amount as arrears
of land revenue.

Prayer clause 10(b) pertains to permitting the Appellants to
take forcible possession of the flat duly completed with all amenities

as per agreement for sale and also direction to the promoter to
complete such formalities within 15 days.

Prayer clause 10(c ) pertains to pass the order of punishment

of imprisonment and fine against the promoter.

Prayer clause 10(d) penains to direction to the promoter to
make correc{ion in respect of latest declaration made on Web page

and to bring it in accordance with amenities mentioned in an

agreement for sale.

8. Before considering the nature of common order of this
Appellate Tribunal which is sought to be executed and the prayers

which are made for execution of the said order as mentioned

above, I would like to deal with objections raised by the promoter

regarding maintainability of the execution proceedings and the
grounds pleaded in the "Reply', for dismissal of the said execution
proceedings.

9. Ld. Advocate for the promoter mainly argued that the
original impugned order is passed by the Chairperson of the
MahaRERA Authority. The original impugned order passed by

Chairperson of MahaRERA Authority is without iurisdiction and



.$r1'

hence, it is nullity and it cannot be executed. He strongly submitted
that this Appellate Tribunal can consider and determine the issue
regarding nullity of order passed by Chairperson of MahaRERA
Authority in the complaints of Allottees in respect of the present

matters. He referred Section 1g, Section 71 and Section 72 of
RERA Act 2016 and argued that the originat complaints ought to
have been decided by adjudicating officer which is all together
different forum than the forum of MahaRERA Authority including
Chairperson and members of the Authority. He further argued that
provisions of RERA Act 2016 cannot be made applicable
retrospectively and the Allottees cannot claim the interest on the
amount paid by them to the promoters on the ground of default in
handing over the possessjon of the flats as per the dates mentioned
in an agreements. He further submitted that promoter had offered
the possession ofthe flats in September, 20 1g but the Allottees had
not accordingly taken the possession and hence, Allottees are not
entitled to claim interest from September 2O1g onwards. According
to him promoters have already deposited 60% amount as per the
order of Appellate Tribunal with MahaRERA and Allottees had
withdrawn the said amount. He also argued that all the prayers
made by the Allottees as revealed from present execution
proceedings are not as per the order of Appellate Tribunal and
Allottes have prayed for some reliefs which are not at all granted by
Appellate Tribunal. On the other hand the Ld. Advocate for the
Allottees argued that the order of the Appellate Tribunal is quite
legal and correct. According to him promoter had challenged the
said order in Second Appeal before the Hon,ble Bombay High
Court. Second Appeal was dismissed and the order ofthe Appellate
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Tribunal was confirmed. He further argued that promoters

thereafter, preferred review petition in respect of the order of
Hon'ble Bombay High Cou(. But review petition of the promoter

was also dismissed. He argued that the grounds of objections
raised by promoter are not sound enough to reject execution
proceeding. He relied on ratio laad down in ,,Neelkamal 

Case,' by
Hon'ble Bombay High Court on 6rh December, 2017 to substantiate
his submissions.

10. ln view of rival contentions of both the sides the
following points arlse for my determination.

POINTS:
'l ) Whether Common order passed by Chairperson of

MahaRERA Authorlty tn complaints of Allottees is passed
without jurrsdiction and lt ts nulllty ?

2) Whether provisrons of RERAAct 2016 for recovery of interest
for a period of delayed possession can be made applicable
retrospectively from dates mentioned in agreement for sale ?

3) Whether Allottees farled to take possession of flats rn

September. 2018 and are not enttfled for interest from
September, 2018 onwards ?

4) Whether reliefs sought by Altottees in execution proceedings

are beyond the scope of execution of order of RERA
Appellate Tribunal?

5) To what reliefs Allottees are entifled for execution 2

6) What Order ?

q tl
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11. N/y fndings on above points for reasons stated below

are aS under

FINDINGS:

1 ) Negative

2) Affirmatrve

3) Negatrve

4) Negatrve to extend of prayer clause (b),(c )and (d).

5) Partly affirmative to the extend of prayer clause (a).

6) As per final order.

REASO NS:

POINT NO. 1:

12. The Ld. Advocate for the promoter has raised objection

about jurisdiction of Chairperson of MahaRERA Authority in

passing the impugned order in the complaints of allottees.

According to him Chairperson is not judicial ofiicer and the

complaints filed by the allottees ought to have been decided by

adjudicating officer who is retired District Judge as per the

provisions laid down under Section 31 and 71 of RERAAct, 2016.

It cannot be ignored that the impugned orders passed by

Chairperson of MahaRERA authority was further challenged in

Appeal before MahaRERA Appellate Tribunal by promoters as well

as Allottees. Admittedly, Appeals filed by promoters are dismissed

whereas Appeals filed by Allottes were allowed. Being dis-satisfied

with the decision of MahaRERA Appellate Tribunal, promoters

t0,tl



preferred second Appeal before Hon,ble Bombay High Court.

Second appeal was dismissed. Thereafter, promoter filed Review
Petition before Hon'ble Bombay High Court. Review petition was
also dismissed. Copy of order of Hon,ble Bombay High Court
dismissing the Review petition clearly shows that issue about
jurisdiction of Chairperson of IVahaRERA Authority in deciding the
original complainants was raised and argued. However, a Review
Petition was dismissed after considering the above mentioned
objection regarding jurisdiction also. The objection which is raised

before Hon'ble Bombay High Court and already decided in Review
Petition before Bombay High Court, now cannot be raised in

execution proceedings before MahaRERATribunal.

Ld. Advocate for the promoter relied on AIR 1965
Supreme Court 1325 and submitted that pure question of law not
depending on facts can be allowed for the first time in ground of
appeal for even as an additional ground at the later stage and it is
the discretion of the Appeltate Court. This principle is further laid
down in 2015 AIR SCW 6504 Supreme Court. So, pure question

of law not dependent on determination of any question of fact can
be raised for first tlme at the appellate or even the final stage, even
though no reference to it had been made in the Courts below He
also argued that it is setfled legal proposition that conferment of
jurisdiction is a legislative function and it can neither be conferred
with the consent of the parties nor by superior Court. lf the Court
passes order or decree having no lurisdiction over the matter, it
would amount to nullity. On this backdrop of setfled position of law
let us refer some relevant provisions of RERAAct 2016.

I i)2
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'13 lt is pedrnent to note that after considering Section

12,14,18 and 19 of RERAAct 2016 read together with Section 31

and Section 71 as wel as Sectron 72 of RERA Act 2016 it is

revealed that the adludrcat ng officer who is retired District Judge

is entrusted with the lurisdictron to decde the point of dispute of

compensation between promoter and allottee under the provisions

of RERAAct 2016 So besrdes the determrnation of compensation,

MahaRERA authority ncludrng Chairperson and Members are

having lurisdiction over all other types of d sputes between

promoter and allottee as per the provisrons of RERA Act, 2016 ln

original complarnts A lottees have made following prayers.

1 ) As per Sectron 18(1). payment of interest by the

promoters to the a lottee at the rate of 18 percent per

annum (as per clause 35 on page 30 of the

Agreement for sale and as per the pnnciple of parity)

2) Compensatron of Rs.5,00,000f (Rupees Five

Lakhs only) as per Sectron 18(3) of RERA Act for

violation of Sectron 11 (4)(a) for breach of his

ob|gatron to give possession of the flat on orbefore

the date prom sed by him as per the agreement for

sale and unlawful loss suffered by the allottee.

3) Order for speedy completion of the project and

to deliver the possession quickly along with amenities

as per agreement

4) Order for costs.

5) Any su table order to meet the ends of justtce.

So prayer (2) is for compensatron of Rs 5,00,0001 as per Section

1 8(3 ) for violation of Section 1 1 (4)(a ) for breach of obligation to grve

11111



possession of flat as per promised date in agreement. However,

main relief claimed is as per prayer (1) for interest on every month

default for giving possession and as per prayer (3) for speedy

completion of project and early possession. lf we perused common

order passed by Chairperson MahaRERA on 16.01 .2018 is only in

respect of interest amount as per Section 18(1) and for taking

possession of flat. ln entire common order dt. '16.01.2018 there is

no whisper or remote reference on the point of determination of

compensation as per prayer (3) of Complaints and as per Section

18(3) of RERA Act, 2016

14. The Ld. Chairperson of MahaRERA Authority did not

touch to the said point as the point of compensation was to be

decided by adjudicating officer only. So the impugned order passed

by Ld. Chairperson of MahaRERA Authority is not in respect of

determination of compensation as contemplated under Section

12,14,18 and 19 r/w Section 71 and 72 of MahaRERA Act, 2016.

So it is very difficult to accept the submission made on behalf of

promoter that the Ld. Chairperson of MahaRERA Authority passed

the impugned order in the complaints of allottees without

jurisdiction and the impugned orders are nullity. So lanswer point

No.1 in negative.

POINT NO.2 :

15. The Ld. Advocate for the Respondent raised ob.iection

about retrospective applicability of the provisions of RERA Act,

20'16. According to him provisions of RERA Act 2016 were made

applicable with effect from 01 .05.2017. He further argued that the

provisions of RERA Act, 2016 cannot be made applicable to

lll::
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agreements between promoters and allottees which took place

prior to 01.05.2017. According to him recovery of interest for period

of delayed possession as per the date mentioned in an agreement

for sale cannot be made on the basis of Section 1g of RERA Act,
2016 as it will amount to application of the said Act retrospectively.

Their Lordships of Hon'ble Bombay High Court have already

considered the issue regarding retrospective applicability of RERA
Act, 20'16 in Para 119 of their order passed on 06.12.2017. lt is
specifically laid down by their Lordships that contractual obligations

entered between parties are not required to be re-written after
coming into force of RERA Act, 2016.Moreover, their Lordships

have clearly laid down the difference between ,,retrospective,,

applicability of any act and the concept of ,,retroactive,,. 
I would like

to refer para No. 121 and 122 of the order of Hon,ble Bombay High
Court dated 06.12.2017 .

l'l lltt tll.u:r t)l tllc Llt..qto et1t tl rlrc lcttrnctl
Lrttrn:' I lot' tlt, ltttitioncrt tttt. tltot ltntvision.t of
\crti,,ns ltl t 6 ll. l.\ Ltr.L,t-L,tt1).\l)(,L.liyL,.tt.(,trod(.ti\.(,it1
iIt ttlI'liLdtit))t Il tltt,t,t',,ol .\ttttt, llottk..s.\tct// t nion
t:. L ttiott ri ln,litr ttnl ,'t .6 tlt .l1tct (-otrrt ohsen.tLl in
l)0td\ 'l)dtkl 'l ttt untlt-'t.'

)tt .ltr,lt, rLti l)rttitttur.t tlith trln./ K.J. .lit.ttr,
11, ,t, -.. ,,t/ '.' .'/.//, . ttt,tt tlt, t,,ttl 'r,-ttit:u..tit.. '
tlll ,irrtl ttitlt tLtt,)1,ttt.t tt) tttl t,ntt(,lnant lto-;n!un ti)

.r' /" - , -.tttt.1- t. .-t ,,,, ,..,,tu,.;r,a ,,1, -,,

1ttt.t1. ,l,\ctl u tt,l t.r)tnl)lttt tl trdn.\(tLtion,. ot.(iii) ullc(.ting
Ltfc nt tl riqltt \, t<l rcnt,rl it':. or / i\')tific t itt.q l)ro(.L,tl t (,.

lliri,/. ,rrrr1 /)/rir',,, P.,rt)ttut!t1t t.ln lbl -l- .1. pp ))J_
.1.i. ,/, lil.,r tt "1i,tt\).\l)tr-tiyt, ()t- trlt.()Lt(,li\:(, li*,,, ttt .tte
llti, lt t,rlir,s ,^r,^ rt|. itttIt,tit-t tt,.slttl rtr Ltt.t.ruecl ri.14hl.s

t1.qIit, ti ntit t ,,t'r.il,r.g lrrrr r.. _1 t..,taat(titL, lt/r trtkt.t
tt\t Lt_\' t )f i t)tl\t i t'\ \.t\ lil ri,:<l:l1s utrl tri ret/ ttntlcr exi st ittg
Iorlr. ,,r'rLr,u/,,r tt )jcl. t)l)li!u!i()n. intpost,.t tt nct tltrlt-.

ll,ll



()1 4lltt'ltL'\ d ]1c\t li.vbilitt.. in respc(t lo tfttn.\aL.tiot1 ot.
(t )n.t i J (rtt ! i t )1i \ ( I rL,uir pu.\/.

21. ln Adv.lnced Latt Lexicon by P Ramanath Aiyar
(3''t l.:dition. 2005) the expressions ,,retroactive,, and
"relrospective" hove been defined as follows ar page
4l-24 VoL4:

" R c t r, to L t it t' l, t i n,q hrrt kttLt nl. allec r i n,q t hct t i.t 1tos t.
,t) .t,.1.,t, ,.,'..r.,1 ,./( ,, ttitt,lin! t \,.t,l,r.t,t ,,llL,-l

t() DtLtttt,t'\ tltlt lj(t|L'()((tt1.t.t,(l in tha ptt.rt. - y'lst) tcrnled
t1 tt()\|)LrIilL, Il:lIotkt It t I)i.\Ltion.tt.r'7th I:dn. I999t

'l?rtn)d.tiyit_\r i.\..t tctu often urcd bl,ldtt,crs btt
r, tt-, l 1 .1,,,' 1,.,1 t ), t,1 t,t lr, t, i r,,,r,a 1,,,.,,,,,,., t)1,1 1\1i 1t.
111t)kt)\'t t tlrtt tt i: rrtctl tt) .t)\.et. Ltt lcd.\l l\to (li.\lina.l
rt)t1((l)t\ I ht lit tt. \ ltic lt ma.t he tullcd ,true

t\,ltoit\ litil)'. Lot1.\i\t.t it]- tltt,ttltplicotion of u nctt, rulc
t)/ ld\ lt) t t tj(t t)l trdDtLtc.li(11 tltith t.as t,ontDleted
h,,/it, tlt, rttlL r,t: ltrontttlrltrtctl- 7hc sccLtnd utntept.
l|ltic lt t ill fu rtlct |t'tl to trr 't1t tu,t i-r.ct t.( )dctivily,, o(.(1r.\
itt\t .1 t,,,, ,r,1. .,, t,rt it ,t1,pli,,l t,,,,n.,,.t o,
ItIttt\|t| 1it)tI iD !lt( p/.t)(t,\\ ol (1)nryletiott.... '[he

/ ; ) t I t t L I t t I i t ) t ) t)f tllL'\t Lt)tjLcpt\ i.r the tli.t/ittc/ion bctttaen
()tltlI!t&l (uLl I)L'trlirt:! trortructions ...,, (1.C. t turtIet.
llt, 1..t,t,.-tr,,'-' -,t | ,,t,,1r,ttt t,,nttttrntn l,u- llc

'11,,|t''1t,' ti\'. lt rki q lutk tttnttnllotin.q t.ltttt i.;

ll_,_,..__, , t 
- 
, t t t . . t . - t . , t t t \t l.tt\t ut)t\ .

'/l..llr,yrr,,.lirt,' li \t)j)tr,r ht:rt dnhi.gual.\ ond thqt
.1oo.i ,i,Ltl ,tt tt)]t/l\it)n ltt-1 l,t,,n ttttrst,tl h_t thr ld(.1 lhdt
it i.t tr:.tl itt n1t)t\,\1,n.\(,\ tlLll t)ne. ln Xt,nerel ltr)\t.at,er
11t,,( t)r1-t\ 1 (,!dt1/ (t\ t.ttt1)\l)L\'liIe dn\ \tdlt!1., tt.hit,11
t ) l )r t'ti l, \, ) | ! !r\1,\ rr' /(/r'1\ . t )D t i n! i ll t t ) L,_\ i \teltt. t, lt, /ire
itt toutnt, ttt tntt'nl in tltt, tt,tt:t, l/ttrt il ullcL,ls et.L,n i/ /br
llt( lLllrt ittlt tltt thLrnttlct. or t.()n.\eq1tc L.(,\ of
ltitt?\o.'/it) \ /rrIr'r,rrir/t ttjtttItl intt) or ri otltr,r pttsl
LofiLl ,l llttts. Lt .\tttt tt i\ tt t.r/n).\l)c(.tir,a DtL,rcb.
l) ttttt\t itirll(.1.! rtll\//r,,g /./( ltts; nor is it retro.\pt(.tiye

i tl
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ttttt L'l.\' h( rtt ttL' ! |)oI I ( )/ I Itt, rcq1ti.\ iIe liI it.\ .tL'ti.)t1 i.\
drattt lnrnt u tine LtttLl utllecedents lo it.t pttssillg.
rlitl -l I llrrlthttnrs lttr' o/ l.-ngland. l.'ourth t,tlitictrt.
Pagc I rl l.t) put 571) lwtu t)) I 1."

$^\}

/)) W: hayc tlrtudy discttssctl that uboye
.ttotcL/ lttot.iriottt 0l tltt lll..ll.1 dre not ratft).tpcctitr in
ttLtttrrt, I lt,y ntrt_t to sr)t)tr r.\.tL,nl he llat|in{ d rclro(1etir,(
()r quLt\i j.r'tt.t)(tLliIe cllt,tt htl then on thtt grountl the
ttt/iditt ,t1 lltc p*l itiort.s ol RER/l LLlnnot ba
c,hdlltngct/ 'llrc Porliotttnt i.\ competent cnough to
It'gi.tltt. lttr lttl'ittg rctnt:ltlttite or rctft)l(ti\)a elhLt.
I lolr .tli lt etctt lrttntt'Ll to Li/a.t sub.\isling eristinN

Lt)n .LtLtttttl rigltts hc,. t,,,tt tlte pafiies in tlt lurger
l.irhlic itttL,t.t.rt ll'e tlo not ltuva otty clouhr in oto.mintl
tlut tltc' l?l.ll/ has bt'tt f ronetl in the lorger public
it1Ietc\t (tIIL't-d Ihttftt gIt .sIttl.t,ctnd disttt.t:;ittn nede at
thc lti.qlttt lctcl ht.tht .ttonding Commiucc und Select
( ttrtttttiILt. .r'lticlt sthnittttl its tletqilatl rqxtfis. .ls
rL,qurtl: .ltticlc 19tl)(!) it it settled princ.iplu rhut the
ri,qltt tottlttttrl b.t,:trh-clttrse (g1 Lt/ ,lrticla t9 is
c-rltresrtt/ itt,ucnet.ul lutt.qtnrc and if lhert, ltod been rut
qttolilt in.z l)t.()\.i\ iot1.t likt, tlouse 6) thc right so
t'onlu r.rl trrtld lttlt trn tthlolute one.

16. ln view of above observattons of their Lordships of

Hon'ble Bombay High Court it is evident that provisions of RERA

Act 20'16 can be made applicable retrospectively from the date

mentaoned in an agreement for sale for recovery of interest for
period of delayed possession from the promoter So I answer lssue

No. 2 in the affirmative

POINT NO. 3 :

17. lt is also argued by Ld. Advocate for the Respondent

that possession of the flats was offered in the month of September,

2018 to the Allottees but, they did not take the possession and so
they are not entitled for interest from September, 201g onwards. lt

cannot be ignored that the promoters have made out a case that

t6/2:
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they received occupancy certificate in respect of this project. ln fact
the Ld. Chairperson of IvlahaRERA Authority has also made
reference regarding issuance of occupancy certificate in respect of
this project in the impugned order passed in the complaints.

Howeve( this Appellate Tribunal while considering the Appeals
filed by both the sides against impugned order of Ld. Chairperson
of MahaRERA Authority has observed that the said occupation

certificate was issued on the basis of incorrect certificate issued by
Architect of promoter issued incorrect certificate on 01 .11 .201 7 that
building is complete. This Tribunal has requested the Secretary of
MahaRERA to independenfly initiate action under the provisions of
RERA Act against Mr. Manoj Dubal for issuing factual incorrect
certificate dated 01.11.2017. So, genuineness of the alleged
occupation certificate was not accepted by this Appellate Tribunal
as it was issued on the basis of incorrect certificate of Architect Mr.

Manoj Dubal regarding completion of project. Now the promoters

are asking the Allottees to take the possession of the flats on the
basis of alleged occupancy certtficate of which genuineness is
doubtful. Allottees were not expected to accept possession of the
flats as offered by promoters in the month of September, 2O1g on
the basis of doubtful occupancy certificate. Offer of promoter for
taking possession of flats cannot be sard to be bonafide. Thus, it
cannot be said that Allottees have failed to take possession of the
flats in September, 2018. ln such circumstances, the case made
out by promoters that Allottees are not entifled for interest from
September, 2018 onwards is not acceptable. So I answer point

No.3 in negative.

POINT No.4:

t7i:l
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18. lf we compare the order dated O4.O4.2O.lg passed by

this Appellate Tribunal in the Appeals fited by both the sides, with

the prayer clause 10(a) . 10(b), 10(c ) and 10(d) of this execution
proceeding, it is revealed that the prayer clause 10(b) pertaining to
take forcible possession of the flat duly completed with all amenities

as per an agreement for sale by Allottee and direction to the
promoter to complete such formalities within 15 days is beyond the
scope of order dated 04.04.2018 passed by this Appellate

Tribunal. Similarly, prayer clause 1O(c ) pertains to passing the

order of punishment of imprisonment and fine against the promoter

as per Section 64 of RERA Act 2016. lf any promoter, who fails to

comply with, or contravenes any of the orders, decisions or
directions of the Appettate Tribunal, he shall be punishable with

imprisonment for a term which may extend up to three years or with

fine for every day during which such default continues, which may

cumulatively extend up to ten per cent of the estimated cost of the
real estate project, or with both.

19 'Punishment rs contemplated under Section 64 of
RERA Act 2016. For pass ng the order of punishment as per Sec_

tion 64 it is necessary to prosecute the promoter with independent

criminal proceedtngs ltke complaint whtch is to be filed in the Couft
of Judicial l\,4agistrate Frtrst Class or n the Court of lvletropolitan

Magistrate as provrded under Sectron 80 of RERA Act, 2016 Sec_

tion B0 of RERA Act 2016 reads as under

Section 80 Cog nizance ofoffences

(1 )Na coutt shalt lakc cogntzance of any offence pun_

ishable under this Act or the rules or regulatrcns

stl
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madc theteLtnder save on a complaint in writing

madc by lhc Authority or by any officer of the
aLttttority tluly authorized by it for this purpose

(2)Na coui infcrior to that of a Metropolitan Maqistrate
or a .ludrcial i.4agistratc of the first ctass shall try any
offencc punrshable uncler this Act

20. N,4ahaRERA Authority rs havrng jurisdiction to inrtaate

such crrminal actton agatnst the promoter by authorizing it,s officer
for that purpose Thus unless the cnminal proceeding is sepa-
rately and independenfly nrtrated in the Court of judicial t\/agistrate
First Class or in I\,{etropolttan lvlagistrate Court, as per the directions
of I\/ahaRERA Authority as contemplated under Section of
RERA Act 2016, the prayer of allottee for passing order of imprrs_
onment or fine as per Sectron 64 of RERA Act 2016 in thjs execu_
tion proceedings cannot be granted Simllarly Allottees have prayed
for giving directron to the promoter to make necessary change tn

declaration on Web page regarding amenities of the project This
prayer is out of scope of order dt 04 A4 2O1g of this appellate Tri_

bunal which is sought to be executed by Allottee. So I answer point
No 4 in the negative rn respect of prayer clause 10(b) prayerclause
10(c ) and prayer clause 1O(d) in thrs executjon proceedings.

POINT NO. 5 :

21. As per Section 57(2) of RERA Act, notwithstanding an-
ything contained in sub-section (1 ), appellate Tribunal may transmit
any order made by it to a Civil Court having local jurisdiction and
such Civil Court shall execute the order as if it were a decree made
by the Court. RERA Act 2016 is sociat and beneficial legislation.

t9ll
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Speedy mechanism such as authority and Tribunal for redressal of

grievances are separately provided under RERA Act 2016.

Authority and Tribunal expected to decide dispute in timebound pe-

riod as per provisions of RERA Act. Aggrieved person gets satis-

faction and object of an enactment is achieved only if aggrieved

person gets fruats of order or decree within reasonable time. Justice

must be seen to be done. So, unless order or decree is imple-

mented in reasonable time, object of RERA Act will not be com-

pletely achaeved. So Section 57 is main provision made under

RERA Act 2016 for treating order as decree of Civil Court and giv-

ing powers of Civil Courts to execute such order even by Authority

or Appellate Tribunal. ln Civil Courts, special team of Bailiffs is pro-

vided amongst the staff for exclusively helping Civil Courts in exe-

cution of orders and decrees by discharging the duty of serving

summons, notice, distress warrant, arrest warrant etc. on the par-

ties. So, in order to expediate the necessary formalities for execu-

tion of orders under RERA Act 2016, Appellate Tribunal is empow-

ered to transmit the order or decree to the Civil Court having juris-

diction over the subject matter as per Section 57(2) of RERA Act

2016. As per Rule 4 of Maharashtra Real Estate (Regulation &

Development) (Registration of Real Estate Project, Registration of

Real Estate Agents, Rates of lnterests and Disclosures on Web-

sites) Rufes 2017, Common order dt. O4.U.2018 of Appellate Tri-

bunal can be executed by sending copy of such order to Principal

Civil Court to execute such order either within the local limits of

whose jurisdiction the project is located or within the local limits of

whose jurisdiction the person against whom order is issued resides

or carries on business or personally works for gain. So for carrying

)nt1)
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out execution of order of Appellate Tlbunal passed on 04.04.2019.

I think it lust and proper to transmit the order to Civil Court having

jurisdiction as per Sect on 57(2) of RERA Act, 2016. Subject matter

of all Executron Proceedrngs are flats of four allottees Wing ,C, of
"Gundecha Trillum' off Western Express Highway, Ir,4agathane,

Borivali (East). Mumba 400 101

. ln the result I pass the following order.

ORDE R

1) All the four Appeals (Execution proceedings) are

pa rtly allowed as under

i) Order dated A4 04.2018 passed by
MahaRERA Appeltate Tribunal is transmitted
to the Pnncipal Judge of City Civil & Sessions
Cou( wrth a request to transfer the said order
to the C vil Court having local lurisdjction over
the Revenue Vtllage Magathane, Borivali
(East) ivlumbar 400 101 for execution to the
extent of recovery of amount of interest and
costs as the sublect matter of four flats is
stuated in the prolect namely, "Gundecha
Trr lUnr Off Western Express Highway.
l\laqathane, Borrval (East), N/lumbai-400 .l 

O1 .

400 101

ii) Allottees are drrected to submit certified copy

of order dated 04.04.2018 passed by

AlahaRERA Appellate Tribunal and the certifi_

cate regarding the total amount due from the

pTornolers till today in each matter.
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iii) Reg strar of l\,4aharashtra Real Estate

Appellate Tribunal to complete the necessary

fornralttres of transmitting the order along with

above mentioned documents including

cen f cate of the Court regarding non_

executton of the sa d order by this Appellate

Tr bunal

iv) Promoter shall pay Rs 2,000/ towards costs of
each execution proceedings to the Allottee and

bearhsowncosts

.r{,

v)

vi)

Order is transmitted for execution as per Sec-

tion 57 sub-secton 2 of Real Estate (Regula-

tron and Developrnent) Act 2016 and Rule 4 of

l\,4aharashtra Real Estate (Regulation and

Deveopment) Recovery of lnterest, penalty,

Conrpensatlon F te payable, Forms of
conrpla nts and Appeal Etc ) Rules, 2017

Orrgrna order rs kept n Appeal No.

00060000000159(Execution proceeding) and

copy s kept in other three appeais (Execution

P.oceedingt I t, tr. ,, rI LtL\l! ,,. I
I SUMANT M. KOLHE,]
JUDICIAL MEMBER,

Maharashtra Real Estate
Appe ate Tribunat,(MahaRERA)

M umba i.




