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COMI'LAINI NO: CC005000000012101

Shabnam Ansari &Nishat Ans.ui

Versus

Nirman Realtors & [)cvelopers
( Crccrn Acres) Il{]sPondents

\lahaRERA Regn: P51 800010794

Coram: Shri B.D. Kapadnrs,

FIorr'ble Nlember & Atliudicating ()liiccr

Appearance:
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Rosporrclenis: Aclv. Mr'. Surana a/rt'
ALI! Nlr Makaland V. Raut

Final Ordcr.
261h n pril 2018

The corr-tpla inatrts 1) Danrsh Ansati booketl ilat no. 406, h.rving

carpet area ot .11!) scl.lt.,2) Zeeshan Ansari bookcd flat no :105, h,rvitlg

carpet area of 419 sq.It., 3) NIr. \rslrat Ansari bookccl tlat no. 407, having

carpet area of 419 sq.ft,4) Shabnam Ansart bookcd flat no. 408, having

carpet area of 419 sc1.ft., 5) Shabnanr Ar$al bookcd llat no 506, hnvifg

.arpctarcaofil19sc1.lt.,6) Shablrarlt Ansariand N{r. NisllatAns.lri bookod

flat no. 402, ha'ing carPet area oi 4lg sq tt., in resPon(lcnLs' Creerl Acrcs

[)roject situated at Malacl (East), 'la]Ltka tsorivali [)istrict Murrbai '['h(]

complainants lrave restrrcted thcrr clairls to thc follo!ving allegations.

l. Thc resp.outt'nts madc incorreat or [a]sc statel)re[t ill the ProsPoctus,

agrcemcnt rcgarriing their Pt'oic.t and thcreb!' .ontravcn('ci Sct tion

12 oI Real Estak' (Regulation and DcveloP[rc11t) Act, 2016

ColnPlainants
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2. The resl,onclenis ha!'c tailecl to comPlctc thc .lP.lrtDrents ri

accorclance h'ith the tcrms of the.rgtccments l()r sale executecl bl'

them ancl thus, contravened Section 18 oI RI-lRA.

3. They clo rlot adhere to sanctiolled plans and Pl ojcct sPecificatjons

ancl therelry contravcned Sectit l l'1 of RERr\.

So thc complaxunts .l.1im thcir amourlt u'ith rntcrcst and/(rr

comPcnsation.

2. Thc respondelrts have plcadecl rlot guiltY and thtrv filecl their reply

to contcld that the comPlair'lanls at(: not allottccs and thcrefore

NlahaRERA has no jurisc{ictror to adjudicate uPon thcir comPlaints lhcy

.ontend lhat Azarl Co-oPerativc I lcrusing Socictr is the o\\ller ot the

project laurcl Lre.rring CTS \o.738 (l') of village Nlalacl. lhe I'roPosal u'as

moved tor sluln rehabilitatiorl seherne before the Slum Rehabilitation

Authority i,'r thc ),ear 2005-2006 an,.l accorclinglv SRA a.ccptcd lhe

proposal. T)rc Azacl Co-oPeralivc T lousing Societv L'nlcrcd into lhe

devek)pment dgreeDrcnt with rcsPonderrts Nil rran Rcalkxs on 08.05.2006.

The respondents cntered ink) the ioint ventxle agrcelrlent $'ith Sitlharth

IJousrnB P1't. I.td. on 1E.01.2008 bLtt Srdharth Housing l']vt. Lt(i could uot

go ahead lr'ith its undertakiug. lhc'rcIorc, \'[atev tsui]clers ancl DevcloPcrs

approachc'd tl'lc r espondenis ior complt:ting Lhe re(tt'vcloPr'l'lcnt ol the

projecl land. Matev agreerl to Pav thc resPonclents Rs 5,50,00,000/-

torvards d('Posit tor assuJing the P('rtolmance on thc Part oi NIittc,!' a]ld lll

lieu thelcof the rcspondents oitcrcd thc built-uP area ol -1400 sq.tt k) Nlate\"

Rs. 50,00,000/- Irom the individual accocrnt oi lvlohd. Nishan Ansari an,-1

Rs. 40,00,1J00/- from thc incliviclual accourrt oI N{oltcl. l)anish r\nsari, Rs.

.10,00,000/- fiorr the indivttlual a..otlr]t oi Mohrl Zeeslrtru Arlsarl u'cl-c

kansfcrlcd in the account oi thc lcsponcLents on 09 122013. l\'latev also

trar.rsierrccl Rs.-15,00,000/- on 9.12.2013 alcl Rs. 25,00,0{)0/ on 23 12.2013

in responclents' account. fhus, the anount of Rs- 2,00,(X),000,/ i\'ere

depositetl with the rcsPondcnls k)!'ards lhe sccul'itY amount. lhereforc,
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the memolandum of unclerstaiding \\'.ls cntered L,etu'eeu thc N'latcY and

the responclents on 04.02 201'1. \Iatev thereaiter Pili(l thc rcsPonllcnts lls

25,00,000/-. lhus, Rs. 2,25,00,000/- hacl tTeen paitl by Nlatev to the

rcspondents till 20rr' March 2014.

3. Matey failerl io p,.'rfoI m lts obligation cast u Pon it by thc agrccmellts

and thereforc ihc rcsponclents terminated thcir- ioint vcnLure arrangetlerll

by Lhe agreemcnt clatetl 25.04.2014

'1. Aftcr terrlination / carlcellation ol the ioint venture agreemcnt of

Nlatey, N'tr. \tohcl.Atauila, one oi ihe lrartncrs oi \Iatey approachcti rho

respondents an(i agreccl to rcclcvelop thc project 1.urcl with the hclp ot his

anoLhcr partnerslip frrm Mass Fnclave.'1he arrtrrlgc|llcnt rt'ith N'latev was

agreed to Lre contirlucd bir Mass Enclave ancl N{ass lin< lave agreecl to 1Ta1'

respondents Rs. l,tl5,9t),000/- to!rards sc.ulitv d('Posrt Thereforc, lho

tripartite agrccirl('nt tlas entered into amol]8 the rcsPondents, \'Iass

Enclave and Sicldharth on 08.07.20-17, that agreelnellt hils bcen rectiiicd bv

the socicty on 30 09.2015.

5. The riirectols of thc resPonclents nolicod that Mr. Nlohcl Hayat

Ansari who rs tl'rc hiond ol Ataullah Arrsa:i (l'artncr ()1 Nlatev an(l N'lass

Er-rclave) has valious Lrusinesses in lhe name of lvlass EnterPriscs, Mass

Croup etc. N{r. Alaull.lh AIrsilri h'as systemati( dllv lnarloelrvrlng to collh ol

the h'holc proj('(-t ln ofuler to t-aru Proiits malleiouslv He,-lcltrclatclv

drverted thc project iu[tls n'hjch causecl inorclttrate rielay in.omP]etion of

the projeci. l'ire1' clragged respondenfs irlto v.trious litigations antl

thereforc respoutlents dccided to forleit his cntir-c amount invested

through various aacor.lrtts llamelv the indivitlual aacounts of l-iis l-anlilv

members and p.-trtnership. firm.

6. In thc nrcnth oi August 2016 ncgotiatiorls h't-re held Lrv thc stake

hoiders ancl N1r. \Iohc1. ,\taullah Ansari unclt'rtook to takc de\'('loPrnent

rvork bv taking, over NI/s NIass l]nclave As .r rcsult, thereot Nlr. Nloh.l.

Nrhal Ansari ancl Mr-. I laji Gulam execult.d rctil ement t1eec1 ciatetl
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07.72.20'16 to retiro lrom lvlass Enclnve parhrcrship tirnt. l\lr. Nlohcl.

Afaullah Ansari agreecl to takc Rs. 57,50,000 / to cxit M/s. Nlass Encltrve.

Thcrcaftcr, dispute bctll,cell Mohd- Hayat and crstrvhile partners o[ NI/s.

Mass Enclave arose r.r,hich rtsultecj in iiling of short cause suit no. 3636 of

2017 bcforc the CitY Civil Court, \{uml.rai.

7. Thc responclents rverc shocked to s('c the agreenent executcd b)'

Nihal ancl Gulamnabr with thc complainiults clate(i 16.07.2015 agrccing to

refuncl their amount ivith IU% interest.

8. lhe respondents contencl that the conrpl.linants havc not pai(l anv

amount to them as thc consrderation lor Pulchasirlg the flats. Ihcrc rras

business relationsl-rip b(,th,cen the conpl.rir'rants and tho responcle[ts,

therefolc,, the complaindrlts dre not trllottccs and this Authority has no

juflstliction to adjuclicate the drspute of thc plomoters. lhe collrpl.lirlarlts

have rcsortecl unscrupuloLrs tact to seek rcfuncl ol the securitv dcPosit Patd

to thc responclents without pcl iormlng lheir corltractual oblig.llrons unLler

the provisions of RERA.

9. Thc respondcnts turther contend that thc comPlaints are rlot

nraintainablc because the agreemcrlts foI sal(' demonstratr' (hitt thc

posscssion ot the flats is to bo given \\ ithin livc vcars tror-rl thr' r c.ciPt o[

full commencement celtific.ltc. They have not receiverl full conrmcnccmcnt

certiticatc yct. lt is onlv up to thc plinth, thcrok)rc, they request to rlismrss

thc complault

10. l.ollorviDg points arisc for cleter[rin.rtlolr and I recorrl tir-tciings

thereon as under.

Points. Findings.

l. Whethel Lhe coDrPlainants are allotteesl Affirr']'tativc.

2. l{hethcr the conrplaints are naintain.rL)['? ,'\fftrn]ati!'c.

3. \{hcthcr thc resporldL'nts made rrrcorrcct or AJtirur.rti\'(,

falsc statement regard(ng their Creclr A.rcs

projcct through thcil Ir osPccLus, agroolnerlt?
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4 Whcthcr thc respondents Iailecl to complete thc

aparhicnts in accorclancc r. ith tl-tc tcrms of

agr-ccrlcnt lor sale executecl trv thctn in favour of

the conlplailrants?

l{hcthcr the respolldents h,'rvc iailcd to adhere

kr sanctionerl plans ancl pro]cct spccilications)

Allirnrative

Negativc5

REASONS

11. Thcre is no clispute bch'oolt thc Parties tllat thc rcsPolldents have

entcred ink) the agreements iol salc in favour oi the comPlainants irr

respect of the.rlt!'e numbeled ilats I he com;,lairl.lllts havc prociucecl the

agreemerrts fol salc exccuk'cl bv resPorrdellts lvhcr('in thc resPondenls

have agrecd to havt'receivecl the r:riilc considoraliolr ot the ilP.lltmcnis.

5o on this backdrop it is necessa|v to look at the clefellce t.lkcr-r Lry the

respondcnts that lhe complainants ha\'('not Pald theln anv.onsidcration

oi the flats anci thclefore, thcy at c not thc allottees l\{r' Surana, thc learnc(l

Advocate has t.rkc'n much pains to.ltguc this matter arr(l to Lrke nrc

through all thc documents proclLrc('d by tlle Rcspondents Brieflv spcaking

l linci that thi,documents prorlttccrl Lry thc responclerlts do shoi{ that it is

SRA project. SirlLlharth HouslrlE Pvt Ltd. agrecd to clevelop thc land in

2008 and u,lrcr'r it could not develoP it, N'latcY came iort^ al d .1r]d dePositcd

Rs. 2,25,00,0(X)/- rvrth the Iespondcnls to\l'ards the se.urity bv transferrillS

the amount trorn thc account of thc PartnershlP iir'm and trom tlle

indrvidual ac(oLurts of Ntshacl, Danish ancl Zeeshan lI aPPgal5 thal

N'late},'s aBteelncllt has becn cancelletl by the respolr(lents ancl thereafter

N,lass Er-rclavc camc into picture. E!'r'11 thcrcaftcr therc n'ere sornc disPuics

Ieading b solre litigations an.l thcrealter tht- rrcgations ancl the

a angcmellts nra(te bY thc stakc holclers to rT'hich I havc rcferrecl to $'hile

narrating the i.tcts oi thc casc
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1,2. NIr. Surana subnits that the monel' 8i!('n k) resPonclellls toivards

the sccurity of thc performanc€ oI the agrccmcnt k)r recleveloplnellt canr]ot

bc corrsidcrcd as the consideration fol tl't(t flats mentrouecl irr tl'tc

agrccmcr'rts for sale upon la'hich the complainants have been rc.lvir'r8. The

cleetl of cancellation tlatccl 25.0{.201i1 exe.utcd bctlieen thc resp,onclents

and Matcy'clcarly sho,,rs in Para-5.b. that luak)y paid Rs. 95,00,000/- to

Nirman Realtors zrncl Nirrran Realtors(Resl,onclerlts) have acknowlodged

the rcceiPt oi Rs. 95,00,(XX)/- and have .rglccd to leiun(l the same

Therefore, the cieecl oi callccllation execLrted [r! the rcspondents sholvs that

the resporldcnts agrcccl to return Rs. 95,00,000/- out oi Rs. 225,1)0,000/ -

given towards th('security tleposit. Dcccl ol .ancellation is srlcnt ou thc

remaining amount.

13. Mr. Surana argues thrt thc .omplainants have not shoi^'n thc soulce

of mon(.\'. 'lhe cornpiail.rnts have brought to ln)' notice that lhcy havc

submitted the complarrrants' stalcments of a.count ilt each casc s('Paratel)'

supporte(l by the Bank Statoments.

14. Irr order to shou, that N4r. Danish Ansa: r paid to the resporltlellts Rs.

40,00,000/ in respect o[ flat no. -106. ]\{r. I)anish relies uporl tl'rc Lrank

sLatemcnt of Fetleral B.rnk clcarlt shorr'ing that [ts. 40,00,000/- had bccn

bransferred in the a..ount of the responclents by RTCS on 09.12.2013.

Thercfore, the paymtrrl of this amount has bcen provcd by l-tim wl'ticl't llars

also bcen acknor^,ler1ge(i []v ll're respondents in .rgreement for salc.

15. lhe statement oi account filcd bv Zeeshtur ,fu$ari relatinB to the flat

no. :105 shorvs that Rs. {0,00,000/- Itl\'c bcc'n transf('rrccl in tlle

resPondcnts' account on 09.12.2013. Thc bank stiltclnent ol Fcclel.rl Barlk

supports his claim.

16. Mr. Nrshat Ansali has also frlecl ihe statement oI ac.our]t shotving

the payment of consrclcration of tlat no. ,107. lt shoi's that Rs. 50,(X),000/

has been transferred to tlrc rcspondents' acco u n t orl 09.12.2013- Accortling

to hrur Rs. 40,00,000/- havc been paid towards the consideration oi fl.rt rro.
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407 allcl remainrng amount ot Rs. 10,00,000/- rtas dcposited agerinst ila t no.

,102. I'hc statement of the Fedcral lJank },r'orlucecl bv hiln suPPorts him.

11-. Nlr. Nrshat and Shabnam have liled tllcir accor-ll]t statument shou ing

the pavment oI consideration ot tlat no. 402, it slrows that out of Ils

50,00,0m/ transierred by Nishat Arlsali on09.12.2013, Rs 10,00,000/'had

been paid tor fl.rt no. 402. IIc paid Iis 10,00,000/- on 27.03.2015 from his

account whrch is .rlso supportetl Lty the tsank statcmcrlt. Rs. 25,00,0001-

have been paicl by Shabnan Ansari on 22.07.2014 ancl only lls. 20,00,000/-

were to bc adjusteci against ll.rt 11o.,102 and Rs. 5,00,000/- wcrc to lre

adjustcd against flat no 506. Shc has producec{ the barrk sta [crncnt k) Plove

the payment.

18. Shabna[r Ansarihas a]so tilccl the statement ofaccountshowmg the

payment oI cursidcration ot tlat llo. .108. It shows ihat Rs 25,00,000/, Rs

10,00,000/,5, 00,000/, have been pr.ricl on5.7.2014,13.7.2015, 19.3.2015. Sho

has pro,-luccd thc bank statement to Ptove lhc pavmerrt.

19. Thc sta bencnt of acco r: rr ts 1'rtod ut etl bY Jannat A nsa ri, I -ubna r\nsari

and Shabnarn Ausari shorts thc Pavment o[ corlsider.rtlon madc bt' them

in respc.t ol ilirt no. 506. Ii shou's th.rt Rs. 25,00,000/- had l.xtn transierrc,l

by Shabrrirlt't Ar'rsali to the resPoll(lerlts on 22.07.2014- C)ut ol it onlv Rs

5,00,000/- to LTt: acijusted against thc ilat no. 50ar. JaruaI Arlstlri ltansterred

Rs.5,00,000/- in rcsponclents' .1c.oLD'tt on 18.03.2015 ancl slle trarlsferred

Rs. 7,50,000/- in respondents' ..colrtrt on 20.03.2015, out o[ u'htch Iis.

50,000/ \tcrc k) be acllusted .rgailrst ilat no. 506 arcL ren].]inir18, amount ot

Rs. 7,00,000/- !v.rs to be aLljustccl against ilat no. 507. Matc,v BuilLlers

transferrcd Rs.25,00,000/ on 20.03.2014. Thcv pard [ts. 12,50,000/- out of

that amount on irehalI ot Lubna Ansilr'i io] llat No. 506 anci reuraitrirrg Rs

72,50,000/- on bchalf of lamat (rgairlst ilat no. 507. lhere.rftt-r' \latcv

tsuildcrs h?nsf('rred Rs 25,00,000/- to rcsponclents' aceourlt on 2't 12 201:l

and only lls. 9,00,000/- out ol it on behalf ot Sh.llrll.rrrr Ans.rri antl Rs.

8,00,000/- on Lrehalf of I-ubna Ansari rvere to bc adjustcd agiinst ilat no.
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506 arrd lralancc oi tts.8,00,000,r- q'as to be aLljustcd against ilat r']o.507 on

behalf of Jannat. All these tralEactions arc suPlrorted by bank st.rtements.

20. Thc aforesaid payl]rcflts have been sup]roltcd bv bank stak'mcnts.

Somc pavments are made dtter cancellatioll of joint venLule a,}ccnrcnt oi

Ivlatcy. Thc respondcnts have also given acknorvlcdgement oi thc rcccipts

of thcsc amounts in the dgreement for salc cxccuted in lavour ()t thc

complainants. lliereiore, ur tl s contc\i, il bccomcs nccessary to look at

Rule 10 01 Maharashtla Real Esrakr (llegulation and l)evelopDrert)

(llegistration of Real Estatc I'rojects, Rcgistration oi Ileal Estate Agenls,

Rate o( hrtercst and Disclosurcs on lvcbsite) Ilules,2017, sub-.1.1u\o I of

Ilule 10 provides that thc agreements tor sale, sharll bc in.onformit\.\\'rth

the provisions of the Act, Ilules and Regulatiorls n-nde thelcunder. Sub

Clausc 2 thcreof rcads as untler:

"a11v application l€'ttcr, allotllcni lcik.r or an\,- othcr dcr(ulrent

signed by the alloltee, in respeci of apartmont, plot or buildinll, prior

to the erecution and rcgistra[ion of Lhe agreernent for s.llc ior such

apalLment, plot ol building, as the case may Lre, shall not be

construcd to limit tl'rc rights ancl interest oI allottcc ondo] the

aSrccment tor sale uncler the Act ol tl'rc Rules or thc Rcgulations

made thereuncler."

21. In vi,w of this provision, I find ihat cvon if it is laken ior gra[ted

that NIatc! paid some amourrt to tllc respondcnts tou,arcls secut]ty deposit,

on cancellation of the joint vcrlture agreenrcnt lhe respondents u'ere lLrble

to pay therr Ils. 95,00,000/-. 1 hc complainants dre the memlrers ol lhc s.1me

lamrly an(l some of tl'rcir fanrily members arc the partncrs of N,Ialcv. lt

appears frorn the various instances to which the- respondents tl'rcmsolves

have r-cfcrrcd to, lhat at various stages tl'r(' p.lrtlcs have n('gotidted and

settled thcir claims. Considering all tltese rlcvolopments anLl the t.1(t that

the rcsponclents themselves have acknot lctlgt:ti the consicler.rtiolr ol thc

flars in the agreements ior s.ilc.oupled u,ith bank statements Prodttccd bv
9



the complainants, I tinrl that thev arc sufficletlt to shor\ that thc

.omplainants have p.rid thc consideration tor PLrrchasrng the tlats an(l the

rcspondents have been estopPed hom denying thcir status as allottees.

I Icnce I record rny lurcliltg that the comPlainants ilrc tl'lc allottecs arld the

respondents ar'c thc promoters.

22. Section 31 oI RLRA cmpou'er's the Autliorit"v to adiudicatc uPon

disputes betweell the .rgglieved Person on ot'te l't.-tt'td and Proroters,

allottees, real estal. aScrris on another, il .uY onc o[ thc]'n contravelres or

violates the provisrons ot IlliRA or IlLll(-s ,rnd Rcgulations ir.1rr1e(l

the-reunder In Yion'of this legal Positiorr, I rccorcl my fintling that this

Authori$/ has junsctiction to adjudicato uPorl these conlPlaints filcd bY

allottees against theit' pr,onlotcr'.

23. 'Ihe complain.lnts havc mcntionecl il1 thcil comPlaints that the.rre.1

of flat nos. ,102, 405, 406,,107, .108, 506 is 419 scl.it. carPct arca. '[hey are orle

BHK tlats lhe irliornlatron uploadecl trv thc rcspoltdcnts on tlle offi'ial

u'ebsite of N'lahaRliRr\ shou's that thc.uca of onc IJHK is 29.2'1 arrd 30.'18

sq.mtrs. So thc:;e flats are much belorv the area agreecl to be sold bv thc

respondents. I hcrctore, these facts Provc that the resPondents ma(le false

and incorrect statetnertt whilc accePting rnoney th.tt tllc []ats ivoul(l bc oI

419 sq.ft. IheY llave Iailod to comPlctc Lhe aPallmcnls ill 366or6[2n69 r'vrtir

the tcrms of Lhe agrecr'ncr1t as the\_ iue goinil to aonstruct smaller fl.rts

Llcnce, I iincl Se.tiof l2 and 18 (3) oi RER,'\ alc atttacted in these.ttscs

I hese t$,o provisions, th('retore, entitle thc .omPlainan[s to get Iefund oi

their amount wrth ir'tkrtost as theY n'ant to $'ilhdraw trom the ProsPo.tivo

Irroject. The prcsclibecl rate of interest is 2?i aLrovc the SBI's highcst l\'1(ll 'R

rvhich is currently 80511. The conlplainants tllel'efolc are cntitled to Bet

lrack lhcir arrour]t q'itl't ir'ttcr(-st at this rate.

24. In aclclitiolt to this, the comPlttlnants ar(' entitled to gct

reimbursemerlt of rcSishation charges p.ritl [rY thcm. StamP clutf is pairl

by compl.rin.lnts and orr ( ancellation oi thosc nflrocnrents theY are clltlll(.d
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to get refund of s[amP dutv iror]r lhc concerned authoritY' Hence tlrcv alc

not entitled to claim stamlr LlLltv ilom the resPondcrlts Complainants arc

not entrtled to gct rent because intcrcst $ hich is comPcnsatorv in n'tturc is

bcing arrarded.

25. 'lhe comPlainants allege that thc rcsPonclcnts have not aclht'recl tt-r

lhc sanctioned pian antl }rroit'.1 spocificatior$. It is faci that the

complainants have not Produccd tho rlvtdence to show that the sanction'd

IrlalN alrd project sPecifications have been chatrged by the resPondcr']ts that

too u,ithout the consent oi 2/3'i allottees. Flerlce for \{iut of sulficicrrt

evitlencc, I answer Point io.3 i1r negatl\'('.

26. I he comPlainants are enritle(l to gct Rs. 20,000/- tolvards thc ()st ol

cach complaint. Hence, iollon'itrg or,lcr'.

OITDER

l. fhe resPondents shall Pat' thcl arlourlt rnentioned in para nos l-l to

19 and 24 ivith simPlc interest at thc raic oi 10 05 ?i' P a from thc

rcspcctive dates of rcccr Pt/ pay nlerlt till thcy are refunded'

2. Rcsponclents shall Pav the conlPlaillants Rs.20,000,/- towards th('

cost oi each comPlaint.

:i. fhe charges of thc aforesaid anlount shall be on the respective flats

booked bv the comPlainalrts till satistaction ol thelr clainr'

.1. fomplainants shall exe.tllc tlcctis ot cattellation of their asrecmtnl\

Ibr:ale on satsfactton oi thcil claims at the resPondents' cost

\\
( 1r.D. K

LrG
Ilate:26.0.1.2018 R,ADNrS)

Mcmber & Arljudicaiing Of f i(er,
MahaRERA. Mumbai.
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