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Final Order
24 April 2018,
The complainants have tiled thelr complaints contending that they
booked flats in respondents’ registered project Bhagtani Serenity situated

at Village Tirandaz, Taluka Kurla, Mumbai,

2. Respandents issued the allotment letters contending, therein that
respondents shall complete the construction within the period of 42
months from the receipt of final commencement certificate from plinth
level. The complainants complain that respondents have failed to bring the
clearances within the period of % months + grace period of next 3 months
from the date of booking and complete the construction till the date,
Respondents by their letter dated 24% July 2017 showed their inability o
complete the construction and give possession as agreed, Respondents.
made themselves liable to relund all the amounts paid by the complainants
with interest and/or compensation under Soction 12 of Real Estate

(Regulation and Development) Act, e (RERA).
Defence of respondents :

3 The respondents have fled the reply o contend that the
complainants are the investars and they are nol allottees because in Para
11 & 18 ot the provigional allotment lettor they have admitied that they are
investors, The provisional letter for booking i subject to approvals and
permissions to be granted by various authorities for construction. It is a
contingent contract and theretore 1t cannot be enforced as the approvals
and permissions required lor construction have not been granted. Section
12 cannet operate retrospectively. Tlence they reguest 1o dismiss the
complaint,

4, Following points arise for my determination and findings thereot
are as under:
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Points. Findings.
L.Whether the complainants are investors? MNegative.

2. Whother MahaRERA has jurisdiction Affirmative.
to adjudicate these complaints?

3. Whether the respondents made false Affirrmaltive,
statement that they shall complete the
project within reasonable time and
suhsequently declared that they shall

not complete it & thereby contravend
section 12 of RERA?

Keasons,
Poirt Nos., 1 &2 -

5. The respondents have taken a stand that the complainants are the
investors, therefore, thev are not enfitied to file the complaints under
Section 31 of RERA. It s pertinent to note that any aggrieved person can
file a complaint against the promoter of the registered project, iF the
promoter contravenes or violates any provisions of RERA or Rules or
Regulations made thereunder, The learned Advocate of the respondents
subimits thal the rnn—;p]nim_mts did nol insist on execualion of agreoment tor
sale l;:lnl_u because, they are investors: | do not agree writh o bocause IJ‘LP}?
booked the Flats in the year 2003/ 2014, the respondents themselves have
contended that they received TOD on 06.04.2016, 10D was required for
registration ot the agreement. The respondents delayed the FOD and they
avoided to execute the apreement for sale, They cannot take ondue
advantage of their own wrong to say that the complainants are investors.
Moreover, when | look at the terms and conditions of the allotment letters,
there remmains no doubt in my mind that the complainants come under the

purview of “allottee’ defined by Section 2 (d} of RERA.
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. I'her respendents have not mentioned while uploading the infoation
of their project on the efficial website of MahaRERA that the complainants
are the investors or they have financed them. Section 4(21(k) of RERA
provides that the names and addresses of the contractors, architect,
skructural COEINGeT, if any and any ather Jrlrson concermned with the
development of the proposed project must be pul on the website

Theretore, they are ectopped from denving the complainants’ status as

home buyers.
7 All the terms and conditions of the allotment letters clearly indicate

that the complaimants agreed to purchase the tlats bor consideration to be
paid by them in instalments depending upon the stages of the construction
and the last instalment pavable was at the time of handing over the
possession. [hey containall necessary conditions of agreement of sale, they
are sigmed by both the parties. So 1 treat it as concluded contract, Therefore,
merely because it is mentioned in Clause 10 of the allotment letters that the
complainantsare investors that will not make them the investors in the real
sense. A person who pavs meney {o the promaoter in anticipation of buying
a flat, in fact, invests his moeney for house and theretore, Section 12 of RERA
also reters to such amount as investment. Only because the complainants
have deposited their amount with the respondents, it does not mean that
they bocome the mvestors interested in earning protits. The respondents
have not produced any evidence to prove that the complainants are m
habit of investing, their tunds tor earning profit. Theretore, | hold that in
the tacts and circumstances of the case, the complamants do not appear o
be investors but they are allottees, Tence MahalERA has jurisdiction o
adjudicate upon this complaint.

Point No.3

8. Section 12 of RERA provides that where any person makes an

advance or deposit on the basis ol the information contained in the notice,
4



advertisement or prospectus, or on the basis of any model apartment, plot
or building, as the case may be, and sustains any loss or damage by reason
of any incorrect, false statement included therein, he shall be compensated

by the promoter in the manner as provided under this Act;

i, lts proviso provides that if the person affected by such, incorrect,
talse statement Intends Lo withdraw from the proposed project, he shall be
returned his entire investment along with interest as may be prescribed
and the compensation in the manner provided under RERA.

10.  Section 71 of RERA provides for appointment of Adjudicating Office
for adjudicating compensation under sections 12, 14, 18 & 19 of the Act,
The provise of sub clause (1) of Section 71 provides that any person whose
complaint in respect of matters covered under section 12, 14, 18 & 19 is
pending before consumer disputes redressal forum or consumer disputes
redressal commission or the Mational Consurmer Redressal Commission on
or before commencement of this Act (RERA) he may, with permission of
such forum or commission as the case may be, withdraw the complain
peniding before it and file an application betore the Adpadicating Olficer
under this Act. In Neelkamal Realtore Suburban Pet Lid, V /s Uien of
India (Writ Petition No.2737 of 2017, ordinary ariginal Civil jurisdiclion)
the division bemch of the THon'ble Bombay High Court has dealt wath this
issue to hold that Section 12, 14, 18 & 19 of the Act are Lo be tried by the
Adjudicating officer as per Section 71 and the parliament has power to
legislate the law having retrospective or retroactive application. Theretore,
these provisions have been held constitutional. Adter taking review ol this
legal provision, | find no force in the submission of Mr, Singh that Section
12 will not operate 10 the facts which occurred before RERA came into

force.
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11. The cormplainants have produced the advertisemments, brog hures and
allotment letters issued by the respondents o show that when they
deposited money with the respondents, they were made o believe that the
respondents shall complete the project within 42 months from the date ot
the receipt of final commencement certificate from plinth level. However,
the respondents have ssued a letter dated 247, 2007 declaring that they
would not proceed ahead with the project and asked the allottees either o
collect their amount or to give consent for accommodating them in
respondents another project. These facts based upon the documents issued
by the respondents themselves have beenestablished. These facts theretore
prove that the respondents made either incorrect or talse statement at the
time of collecting money from the complainants that they would complete
the project. Hence, the respondents are liable o refund the amount of
complamants with inlerest at prescribed rate as the very projct s
frustrated, In Neelkamal Realtors Suburban Pvt. Led. Vs, Union of India
(W.IN No. 2737 of 2017 of original civil jurisdiction) Hon'ble Bombay High
Court held in para 258 of the judgement that when promoter claims
frustration, he is bound to return the money of allottee with interest. The
complainants have filed payment sheets showing the amount paid by them
toy the respondents and the dates thereat. The receipt ol the paviment
mentionad therein has not been disputed. Respondents have to reimburse
the complainants the amount of taxes also and respondents can claim
refund thereof from the concerned authorities as no services have been

provided to complainants.

12 Rule 18 of Maharashtra Real Fstate (Regulation and Development)
(Recovery of Interests, penalty, compensation, fine payable, forms af
complaint and appeal, etc) Rules. 2017 provides that the interest shall be
2% above the SBI's highest marginal cost of lending rate which is currently

5.05%. Thus, the complainants are entitled to get the simple interest at the
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rate of 10.03% per annum from the date of paymend Ll they ane refunded.

Ihev are also entitled to get Rs, 20,000/ - towards the cost of the complaint.

Mumbau,

ORDER

The respondents shall refund the complainants’ amount
mentioned in payment sheets marked Exh. 1 te 13 with simple
interes) at the rate of 1005 % per annum from the dates of
pavment Hll they are refunded.

2. Payment sheets marked Fxh. 1 to 13 in cach case shall form the
part of the order,

1, The respondents shall pay complainants Rs, 20000/~ lowards
the cost of each complamnt.

4. The charge of atoresaid amount shall be on the respendents’
property under project bearing CT.S. Mo, 83A/5 and b4l "5"
ward of village Tirandaz Taluka Kurla, Mumbai, till the

R

complainants’ claims are satishied,

—_

Date: 2804.2018, (B, 1. Kapadnis )

Member & Adjudicating Officer,
MahaRERA, Mumbai.
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BEFORE THE
MAHARASHTRA REAL ESTATE REGULATORY AUTHORITY
MUMBAL
COMPLAINT NO: CC006000000000737

Surjya Kumar Maiti & Baruna Maiti - Complainants,
Subhasis Chaudhuri and Suchaita Chaudhuri
Narendra G. Shah and Neeta N. Shah
Sauvik Banerjee ancl Kuheli Banerjee
Sudha Sharma and Vishnu Dutt Sharma
Shubhangi Vivek Borkar and Aseem Vivek Borkar
Santanu Dey and Chitra Dey
Munish Kumar Chandel and Anju Pant
Rekha Santhanam and Krishna Nagasai Jonnalagadda
Jagarlapudi Adinarayana and Jagarlapudi Shobha
Sharon Sudhakar and Suraj Sudhakar
Deepankar Choudhury and Nilajana Choudhury
Shrikrishan Anant Khapade
Saurabh Vijaykumar Lodha and Pooja Prasad
Rina lana and Asim Kumar Jana

Versus

I¥VPD Properties vt Ltd --=Respondents.

MahaRERA Regn: P51800011181.

Coram: 5hri B.I). Kapadnis,
Hon'ble Member & Adjudicating Otficer.

ORDER ON THE RECOVERY APPLICATION FILED IN COMPLAINT NO.
C 060000000007 37,



The complainants report the non-compliance of the order passed in
the complaint. The respondents have failed to appear despite the notice,

Hence, issue recovery warrant under Section 40(1) of RERA.

,ﬁ-,__} B | Y

Mumbai. { B.D. Kapadnis )
Date:25.09.2013. Member & Adjudicating Officer,
MahaRERA, Mumbai.



