
B[[ORE THE
MAHARASHTRA RIAL LSTATL REGULATORY AUTHORITY

MUMBAI.
COMI')LAIN I NO: CC006000000000737

9u rjJ d Ku nr" r M.r rli & Ba ru r),r M. it i

Subl.rasis Chaudhuli and Suchaita Cl.roudhuri

Narendra G. Shah ancl Neeta N. Shah

Sauvik Barerjec ard Kuheli l3aneljee

( o[rplainanis

*
Sudha Sha a arrl \iishnr; I)uliSh;rrnra

k Borkar anci Aseem Vivek Borkar
i \4-

# 
qantanu Dg(and Chitra t)

1\{unish Kumar Chandol ancl Anju Pant

Rekha Santhanam and Krishna Nagasai .lonnalagadda

lagarlapucli Adinarayana anrl Jagarlaprucli Shobha

Sharon Suclhakar and Suraj Sudhakar'

l)eepankar Choudhury anci Nilaj;rna Choucll-rur-y

Shrikrishan Anant Khapad,-,

Saurabh Vijaykumar l.odha ancl lJooja I'rasad

Rina Jana and Asim Kurri.r Iana

IVI'D lrc,peni,,. I-vr.1.r.1.

( Bhagatani Sclcnity)
MahaRHRA Regn: - P51800011181.

Ii('spond.rlts.

I+ *

._\^{\r
,(E{\\

Corarnr Slti B.D. Kaparinis,
T Ion'blc Mcmbcr & Adjudicating Ollicer

Appearance:

Complainants: Adv.NIr. Tanu j Lodha.
Ilospondonts: ASD Asso.Advocates & Soli.itors

>)

5

I

5
(

\\-<



Iinal Order

24'r' April 20.18.

The complainants have filed their comPlaints contending that they

booked ftats in respondcnts' registcred Projcct llllagtani Serenity situated

at Village Tirandaz, Taluka Kurla, Mumbai'

2. ResPondents issued thc allotment letters contending therein that

respondents shall completc thc constructiur within the pcrio<l oi 42

months frorn thc receiPt of final commencement ccrtificatc from Plinth

level. The comPlainants complain that resPondcnts have lhiled to bring the

clearances lvithin the perioci o[ 9 months + grace period of next 3 months

from the date of booking aild comPlete thc coirshuction till the date'

Respondents bv tlleir lcttcr clated 24'r'Julv 2017 shou'ed their inability to

complete thc construction and give possession as agreed RcsPondents'

made themselves liable to rcfuncl all the amounts Paid by the comPlainants

with interesi and/or compensation under Scction 12 of Real Estate

(Regulation and Developmcnt) Act, 2016 (RERA)'

Defence of resPondents :

3. lhe respondents havc fitecl thc reply to contend that the

complainants are the investors and they'arc not allottees trccause in Para

11 & 18 of the Provisional allotmcnt letter thev havc admitted that thelr are

investors. lhe provisional lrtter for booking is subiect to approvals and

permissions to be grantcd by variorrs authoritics for constructioll lt is a

contingent contract and thcrcfore it cannot bc cnlorced as the aPProvals

and permissions requircd lor constructioi have not been grantcd Section

12 cannot operate retrosPcctivelv llence tlley request to ciismiss the

comPlaint

4. Following points arise for mv determination and findings thereof

are as Lln(lcr



Points.

1.lvhcther the comPlainants are investors?

2. Whcthcr MahaRIiRA has juristliction

to adiudicate thesc complaints?

3. Whether lhe respontlents madc'ialstl
statcncnt that thcv sl'lall comPleto thc

proic.t \^'ithin reason.rblc timc alltl
subscquentlv (1c(-larcd that thev sl'lall

not cornplete it & tlleleLrY contravellecl
section 12 of RIIRA?

Findings.

Negativc.

Affirmative

.\ttirnlativr

ll !'ason s.

Point \os. I &2 -

5. Thc respondents have takcn a stand that thc complainants arc the

investors, therefore, the-"- are not cntitlcd to file thc complaints undet

Section 31 of RERA. lt is Pertinent to note that any aggrievecl Person can

file a .omplaint against tl're pronrotor of the rcgistcred Projcct, if the

promoter contravenes or violates any Provisions of RERA or Rules or

Regulations made thereunder. Ihe learncd ,^dvo.ate of the responclents

submits that the comPlain.tnts did not illsist on execution of agrecment lor

sale only becausc. thcy are investors. I do not agrec with him bccause thev

booked thc Flats in the year 2013/2011, the resPondcnts themselve's have

contended that they received IOD on 06.04.2016. IOD was requircd for

registration of the agreenrcnt. The resporldeots dclai,cd the IOD and thcy

avoidcd to execute lhc agreement for sale. They cannot takc undue

advantagc oI their own \\rrong to say that the comPlainants are investors.

Moreover, w)'rclr I look at thc terms and conditions o{ lhc allotmcnt lctters,

there rcrrains no doubt in D1,"- mind that the comPlainarrts come under the

purvielv of'allottee' tleiincd by Section 2 (1) of RIiRA

\



6. -l 
hc' rtsponclents have not mcntioned while uploading the inJoation

of their project on the official wcbsite of MahaltERA that ihc complainants

aie thc investors or they have financcd them. Section 4(2)(k) of RERA

provides that the names and acldresses o[ thc contractors, architect.

structural engineer, if any ancl any other Pcrson concerned with the

developnrent of the }rroposcd Projcct must be Put on the website.

Thereforc, thev are estopped from denvhg the comPlainants' status as

home buyers.

7. All the terms and conclitions of the allohncnt lcttcrs clearly indicate

that the complainants agreed to purchase thc tlats for cottsidcration to be

paid bv thcm in instalments .lePcrlding upon the stages of thc con:itruction

and th!' last instalment pavable was at thc time of l'unding ovor the

possession. 'fhev cr)ntain all necessaty conditions of agre'c'mcnt of salc, they

are signcd b}, both the partics. So T tlcat it as cortcludecl cotttract. 'l herefore,

merely because it is nrcntioncd in CIause 10 of thc allotment letters thal thc

complainants are ilrvcstors that will not makc thom the investors in thc r.al

sense. A pcrson $,ho pays moncy to thc promotcr in anticiPation of buying

a flat, in fa.t, invcsts his money Ior house and thcrefore, St'ction 12 ot RIIRA

also rcfl'r-s to such anrount as invostment. ()nly Lrecauso thc complainants

havc dcposited thcir arnourt with thc respon(ients, it docs not mean that

they become the invcstors interested in earning profits. l he resPondents

have not producerl any eviclence to }rrove ll'rat the complainants arc in

habit of investing thcir funcls lor earninS profit. Iherelorc, I hold that in

the facts and circumstances of the case, the aomplainants clo not aPPcar to

be invcstors but they aue allottccs. I Icnce MahaRl'lRA has jurisdiction to

adjudicate upon this .ornplaint.

Point No.3

8. Section 12 of RIiRA provides that whcre any Person makcs an

advance or deposit on thc basis ot the inJornration contailrec{ in the noticc,
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advertiscment or prospectus, or on the basis of any motlel aPartment, Plot

or building, as the case may be, and sustains an)' loss or damage by reason

of any incorrect, false statement inclu.led thcrr:in, he shall trc compensated

bv thc promoter in thc manner as provided uncler this Act:

9. Its proviso provides that if the Pcrsoll affcctcd by such, incorrect,

Ialse statcment intends to withdrarv from thc Proposed Project, he shall be

returned his entire investmcnt along with inklrest as mav be prescribed

and thc compensation in the manner providcd unclel RERA

10. Scrtion 71 of IlliRA provirics for appoinhnent of Adiuclicating Offrcc

for adju(licating compensatiorl under sectiotts 12, 14, I lt & 19 of thc Act.

The proviso of sub clause (1) of Scction 71 Provicles that any Person 1{'hose

complaint in respcct of matters covered uncler scction -12, 14, 18 & 19 is

pencling bcfore consumer clisl'rutcs reclressal forum or qrnsumer disPutes

redressal commission or the National Consunlcr Redressal Commission on

or beiore conrmenccment of this Act (RERA) he ma-'-, with permission oi

such {orum or commission as thc case may be, u'ithdlaw the comPlaint

pending trfore it and file an apPlication Lretorc the Adjudicating C)Ificcr

rrnder this A.t. ln Neelkamal Realtors Suburbau Pvt. l-td. V/s. Union of

India (Writ Petition No.2737 of 2017, orclinary original (iivll jurisdiction)

the division bcnch ol the I lon'blc Bombav lligh Court has dealt lt'ith this

issue to hold tllat Section 12, 1.1, 18 & 19 of thc Act art' to be tried by the

Adjudicating otTiccl as per Section 71 and the parliament llas power to

legislate the lau, having retrosp.'ctivc or rctroactive aPPlication. fherefore,

these provisions havc been held constitutional. ,^fter takitlS rcvieh'oI tllis

Iegal provision, I fincl no force in the submission of Mr' Singh that Section

12 r^,ill not operate to the facts u'hich occurrcd before IiEIIA came inttr

force.

\v



11. The complainants have produced the advertisements, brochures and

allotment lctters issucd b-v the resPondellts 1() sholv that !^'hen thev

deposited monev $'ith the rcspondcnts, they wcrc made to believe that the

respondents shall complete the Project within 42 months from the date of

the receipt of final cofiurencemcnt certificate from P]inth level. I lowcver,

thc respondcnts have issur:d a lettcr dated 24.7.20-17 declaring that thev

would not proceed ahead with the project and askcd the allottees either to

collect their amourlt or to give consent for accommodating them in

respordents anolher proiect. Thcsc facts bascd upon the documents issued

by thc respondents themselvcs have bcen establishcd. These facts thercfole

prove that the rcspondents made eithcr incorrect or false statemcnt at the

time of collccting moncv h orn the conlplajnants that they 1^'ould comPlete

the project. llence, the rcspondents ate liable to r(lfund thc amount of

complainants with interest at prescribed rate as the very proiect is

trustrated. In Neelkamal Realtors Suburban Pvt. Ltd. Vs. Union of lndia

(W.I']. No. 2737 of 2017 of original civil jurisdiction) Hon'blc tlombay I Iigh

Court heid in para 258 of the judgement that lr'hen Promotcr claims

Irustration, he is bound to rcturn the moncy oi allottcc with intcrest. I'he

complainants havr: filed payment sheets showing the amourlt Paid bv them

to the respondcrlts and thc dates thcreot. l'hc recciPt o[ the payment

mentioned therein has not been disputed. RcsPondents havc to reimburse

the complainarts the amount of taxes also and resPondents can claim

refund thereof from the concern(:d authorities .ts no services have been

providcd to complainants.

72. Rule 18 of Nlaharashtra Real Estate (Rcgulation and DeveloPment)

(Recovery of Interests, penalty, compensation, fhe payable, forms oi

complaint ar.rd appeal, ctc.) llules,2017 Providcs that the interest shall be

2% above the SBI's highcst marginal coitt of lcnding ratc which is currentl)'

8.05%. 'l'hus, the complainants are entitled to gcL the simple interest at the

6



rate of 
.10.05'/, pcr annum from the date of Pavmcrlt till thcy are refunded

'[hey are also entitled to get Rs. 20,000/- towards the cost of the comPlaint

()t(l)Ht

1. The respondents shall rcfund thc comPlainants' amount

mentioned in Payment sheets markcd Lxh' 1 b 15 $'ith simPle

interest at the rate of 10.05 % per anllum from the dates of

pavment till thev are refunclecl.

2. Payment shects marked !:xh. 1 to 15 in each case shall form lhc

part of the orclct

3. Thc respondcnts shall pay complainants Rs 20,000,/ - towards

the cost of each c()mPlaint.

4. I'hc charge of aforesaid amount shall be on thc respondcnts'

propertv under Ploiect bearing C.T.S. No' 63A/5 and 64D "5"

warti of village Tirandaz, Taluka Kurla, Mumbai, till the

conrplnillants' clainrs are salisiicc{

,\g
14Ll111bai.

"-\Date: 2{01.2{)1li ( B. D. KapaLtnis )
N{embi:r & Acljudicating Officcr,

N{ah.rR}rRA, Mumbai.
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Complaint No. CC0060O0000000737

Complainants Names & Signatures

Suraj Sudhakar (C-1103) Sharon

(94-2018)

Canara Bank/614184

akar (c-1104)

v
Payment Format

Date Amount
(Rs)

Purpose Receipt/Cheque No
with Bank name

1 09-09-2013 2,00,000
Payment towards purchasing

flats no C-1103 and c-1104
canara Bank/797793

05-10-2013
Payment towards purchasing

flats no C-1103 and C-1104
Clnaft gank/797795

3
Payment towards purchasing

flats no C-1103 and C-1104
crnara Bank/614187

4 17-09-2013 4,00,000
Payment towards purchasing

flats no c-1103 and C-1104

5 12-10-2013 11,63,250
Payment towards purchasing

flats no C-1103 and c-1104
canara Eank/797797

6 05-10-2013
Paid to.,VPD as Service Tax

towards purchasing flats no
C-1103 and C-1104

Canara Bank/514186

7
Paid to JVPD as Seryice Tax
aowards purchasing flats no

C-1103 and C-1104
Canara Bank/797798

Respondents Remark

(Scanned and emailedl

Respondents name & Sign

I
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No

l

li 4,50,000
j
l

os-1G2013 
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12-10-2013 i ,rr*i



Respondents Remark-

(ruRr ro. C- t3o3)

F*t tComplaint No. CC O06OOO OOOO O O? 37

Pavment Format

Complainant Name & 5i8n

DEEPAN KA HOU DHU RY
Ntl"-f""

a-J N ILAN S ANA C OUDHI,RY

o

Reciept No./Cheque No. with Bank

NamePurposeAmount
(INR)Date5r.No.

s G r/ I5 2557t
FoA PURCHASTT.IG F LAT NO,CT3O

T5,oo,ooo/-::oglosl2a Lz1

SBI I525 6s
- 

Do--5,o o, oo o l-oqlrclzotz
Sl"3A 852566Do-BL,a2sl-04 /to I qora
sl3r/ 852558

-Do-
5, Oo,OOO l-LALZo5 IO

s Bal 852s6O
-DO-

2,A5,Aool-tal zo tzO55

95,-5 €9SBI
-DO-

4,8o, Sool-tol zoLzo5/
sBr/ €s2s6reAxD to Jv P D as€,ERvrcE TAx45,7C71-o5 tO 20 Lz
SBA 85 2561rPAI D TO f,VPD4s SERV,CE TAX

"t^,?751-
2a),3oq lc

ic

Respondents name & Sign

I

3

I

I



if {&*f :*st [&FIi,u*]t

complaint No. OOOc 5oo c\o c' o o 6 e?a*

g:ffiEln4F,-&"i
Sr.u r: 

"

\F-
-l"n-Il-";5

VhAPAEItr

L

Paym ent Format

Complainant Name & siSn

Respondents Remark-

.rrjP I FrZ 
j sf, \' A AN^ \,)-1-

Reclept No./Cheque No. with gank

Nam€PurposeDate5r.No

I +r1fr!e-h.2,aotooo)*,l) /d) /alu\31

SBE / 11) 4aa-da?,az-, tz5/ -5lw/zotsz

58x/ tr39sf7-do-I )E aoo l-
5 /to/ zo )3l

<Br I 33n51fl-do-P,Oo, Oqo)-5Ia)zPt=
Rr/ ffi9 rq7!c.v^'r'c<1o-v+0,(,?, -q)tOlzot=5

zott4 t+q4 )--fe tc' I

3

\9

i0

Respondents narne & Sign

Amount

6

t\
I

I



Sr- )u
Complaint No cc oo L aao ooD ooo131

PaY ment Format

\&

\rt *l- -" )t

Complainant Name & 5i8n

Res!ondents Remark_

t
Po

frf,^
,JA

q)a Itv
Sn u (A3rl vI .TAJ KU 4 LODHA r(A<AD

Reciept No./Cheque No with Bank

NameSr.N o.

hor c arr</ 1a LqqLPu, r
2016ta0toa0z ol3t\ o1

\ 2.,tr 3. q/ li pFa tsA K

horc e.

1ae99 2
1oL.+t-4. -L,Z.,,oool-lzo rc tl
'7a 6 \;ofC e, /,N((^l t tup{ I"t,zz,szTl-otylrofzot3

/l

Respondents name & 5i8n

Date

l

I



' *s t i-f*-t '
D-+

lY+""

complaint No. .c- o66c ca ca c> a o <tl 3J

Pavment Format

1A

-/)\

Complainant Name & Sign

Respondents Remark_

a & Acrvr JDNA)L Pttn

Reclept No./Cheque No. with Bank
PutposeAmountDatesr.No.

SDI B I 6vv6
:'lzntY1

a< 6\lq7<arAI oo cccl-rg/3 2" )92

2elt9(c,Sq .1a J ,.r Pc2c tqi,qiq
Ooac02-c6La ontt9 lu

.5 cJ cJ tq 947c(t'>fitcnl'I I I t(l7ot95

f, cI."l
23 aolYt9 Li clo

Respondents name & Sign

I

1

It acooc>l'

$,o o oo o1-

HDPC

l

9



BEFORE THE
MAHARASHTRA REAL ESTATE REGULATORY AUTHORIT'Y'

MUMBAI.
COMPLAINT NO: CC0060000000m737

Surjya Kumar Maiti & Baruna Maiti --Complainants

Subhasis Chaudhuri and Suchaita Chaudhuri

Narendra G. Shah and Neeta N. Shah

SauviL Banerjee ancl Kuheli Banerjee

Sudha Sharma and Vishnu Dutt Sharma

Shubhangi Vivek Borkar and Aseem Vivek Borkar

Santanu Dey and Chitra Dey

Mulish Kumar Chandel and Anju Pant

Rekha Santhanam and Krishna Nagasai Jonnalagadda

Jagarlapudi Adinarayana and Jagarlapudi Shobha

Sharon Sudhakar and Suraj Sudhakar

Deepankar Choudhury and Nilaiana Choudhury

Shrikrishan Anant Khapade

Saurabh Vijaykumar Lodha and Pooja Prasad

Rina Jana and Asim Kumar Jana

Versus

JVPD Properties Pvt t.td --Respondents.

MahaRERA Regr.r: P51800011181.

Coram: Shri B.D. Kapadnis,
Hon'ble Member & Adjudicating Officer

ORDER ON THE RECOVERY APPLICATION FILED IN COMPLAINT NO.
cc006000000000737.
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The complainants rePort the non{ompliance of the order passed in

the complaint. The respondents have failed to aPPear despite the notice.

Hence, issue recovery warrant under Section 40(1) of RERA.

-a \9
Mumbai.
Date:25.09.2018

( B.D. Kapadnis )
Member & Adjudicating Officer,

MahaRERA, Mumbai.
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