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COMI'LAINT NO: CC005000000056223



Coram: Shri B.D. Kapadnis,
Ilon'ble Member & Adjudicating Officer

Appearance:
Complainants: Adv.Nirav Joshi.
Respondent No.1 : Mr. P.P. Pisal.
Respondent No.2 : Jayakar & Partnels
Respondent No. 3 : Absent/ exparte.

('ornmon I.inal ()rtler
21"'r \or enrber 201tt,

Complainants are thc allottees ol respondents' I\{.NI. Residency
projccl situated al Kurla, l,lumbai.'Iheir necessan, inlbmration is as

follorvs.

Name Amount paid. Flat
No.

Date of
Possession

ts-50,1 31,.12.20t2
Tabrez Mandviwala Rs.24,10,800
Rizwan S. Ansari Rs.85,000

B-302

B-1404
37.12.2012

Pravin Kadam Rs.31,10,000/- B-205

Ni F. Pathan Rs.21,70,000

37.72.2012

Respoodents have failed to deliver possession ol'the flats till the date of
complaints. Complainants \!ant thc possession oftheir flats. 'l hey request
to award iDlerest on their investments till thcy get the actual possession of
their flats and compensation also u,/s. 18 ofthe Real Estate (Regulation

and Development) Act.2016 (tbr shon, RLRA).

2. Plcas of M/s. Unity Land Consultancy and M/s. M.M. Dcveloperc
have been rccorded in rhese cases. they havc pleaded not guilt). Howevcr.
M/s Spenta Infrastructure and Dcvelopnrent Pvt. Ltd. havc failed to
remain present and contest thc complaints.

3. Unitv Land Consultancl, (Mr. Pisal) have not filed their reply.
I\,f/s. M.M. Developers have filed the reply conraining the following facrs:

a. Slum drvellers occupied C.T.S. Nos. 6(?) and 7(P) ofvillage Kurla
and they formed Kurla Kadarn SRA CHS Ltd. The said sociery entcred
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irto a developmcnt agrccment !\dth N,!s. trnity Land Consultanc)., a

proprictary concem of Mr. Pramod Pisal and gave him po\r'er ofaftomey
to give him development rights ofthe said land.

b. The slum rehabililation authority (for shorr, SRA) approved slum
scheme and issued letter of intent dated 25.03.2004 in the name of M/s
Unity Land Consultancy.

c. M/s. trnity Land Clonsultancy were not able to canJ, oul the
construction and therefore they entered into a joint venture agreement
u'irh M/s. M.M. Developers on 15.12.2004 to develop the project.

d. The slum rehabilitation authority approved rhe plan of rchab
building on 09.01.2004 and gave commencemcnt cenificate on

15.03.2007.

e. lt4/s. M.M. Developers constructed 300 rehab tenements out ol'
458, and transit tencments also.

f. The slum rchabilitation aurhority issued intimation ofapproval of
building plan ofsale building on 27.11.2001 and issucd commenccmenr

certilicate on 22.12.200'1 upto plinth level. N4/s. M.M. Developers
constructed I slabs ofsale building.
g. lvvs. M.M. Developers entered into the joint venture agrccmenr
with M/s. Spcnta Iniiastrucrure Pvt. Lrd. on 12.08.2008 and N4/s. Unity
Land Consuhancv signed rr as a uonfimtrnrl part)..

h. There werc 85 conrplaints including thal of the rcspondents,
project rvlh Anti-Corruption Bureau and as pcr the order of the flon'ble
High Court, they were transferred to High Powcr Commiftce for
investigation and hearing.

i. The High Potver Committee granted ex paftc stay to 509/0 sale

component and entire TDR on 19.05.2010 and it had been vacalcd on
31.12.2014. The respondems contend that the ordor had been

conlmunicated to thcm on 25-03.2015. The construction activities ofsale
compoDent were stayed during this period of4 years and l0 nlonths.
j. lrrs. M.M. Developers took thc bookings of the complainants
during this period o1'stay and reccived their money.

k. The registercd deed ofcancellation ofdevelopmenl agreement had

been executcd by N4/s. M.M. Devclopers and M/s. t.lnity Lard
Consultancy on 22.07.2015 sho\r.ing Nl,'s. Unity Land Consuirancv shall

make the remaining construction. tr s.M.M. llevelopeE shall be cntitled
to rcccive the balance ol consideration liom the allottees to s'hom rhey

sold the flats. M/s. Unity Land Consultancy shall hand over the posscssion

ofthose flats only through Nts. M.M. Developers to the allottees.
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.1. On the facts rnentioncd above. M./s. M.M. Develope$ contend that

alier cancellation of.ioint venture agreement dated l5-12.200,1 on

22.07.2015 M5. M.N{. Developers are not concemed with the project and

lhey are not promoters or co-promolers. hence. \4ahaRERA docs nol get

any jurisdiction to entertain these complaints agailst them. They tUrlher

contend that as per the agrecmcnt datcd 15.12.2004, they discharged their

liability by constructing 300 flats ofrchah building and also constructed

thc salc component to the extent of 8 slabs. M/s. llnity Land Consultancy

allovved thenr to sell 85 1lals in thc salc component in lieu thercof.

According to them. the project could not be conpleted rvithjn time

because of the stay grantcd b)' thc High Poucr Comrnittee, during the

period from 19.05.2010 to 25.03.2015. 'Ihis period of stal shou)d be

cxcluded from the period ofso called dela)'. The) f'urther contend that. il'

the period of sta)' is excluded. the complainants are entitled to gel

possession on or belbre 10. 10.201 7. I lou cvcr. the) have filed conrplaints

before the said date. Hcnce. Ihcy arc prcoraftrre. They further contend that

as per the deed of canccllation dated 22.07.2015, M/s. Unit-v Land

Consultancy have taken the responsibility ol the rcmaining proiect but

Nrs. Unity Land Consultancy wrongly mentioned them as prcmoters

while registering the project. Hcncc they are rlot liable to pay any interest

or compensation k) the conplainants lvho happen to be the investors. M/s.

Unity Land Consultancy in the Arbitration Petition No. 302 of 2015 filcd

an alfidavit agreeing lhal he will construcl thc sale component lvithin l8
months and the said undcrtaking was given on 26.06.2015. M.M.

Developers further contend that some allottees filed their
complahts which were takcn to the Maharashtra Real Estate

Appellate Tribunal. Nine allottccs settled their dispute before the

Appellate Tribunal and on the basis of the consent terms the

Appellate Tribulal passecl an orcler wherein those nine allottees

gave up interest of four months that is, thel/ agreed to compute the

interest from 1't October 2017 instead of 1,t June 2017 as directed

by this Authoritv. Mr. Pisal took the responsibility to complete the

project. M.M. Developers have relinquished their rights to receive

Rs.88,03,255/-. The liability of Mr. Pisal shall continue till the

completion of the project and it shall be completed within 18

months from l.tMay 2018. All the amounts payable by Mr. Pisal

shall be adjusted towards the amount payable by the allottees and

that order shall not act as precedent. Therefore, M.M. Developers
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submit that they are relieved from the liability oI completing the
project and to satisfu the allottees. Hcnce rheY pra) 10 dismiss the
complaints fjled against lhenr.

5. Unity l-and Consultancy rely upon Appeal No.
4T006000000000030 Mr. Pramod Panduang pisal-v/s-Abdul Rahirn
Thakur ro submit lhat in thc group of Appeals rhe allottees (of rhose
appeals) gave up interest offour months and agreed to take interest from
01.10.2017 and agreed to extend the period ofcompletion by lg months
fronr 01.05.2018. t{ence, Mr. Pisal requests to decide thesc maners on the
same line.

6. Follo$,ing points arosc lbr detennination. I record my findings
thcrcin as under: -

POINTS.
l.Whether MahaRnRA has.jurisdiction to
cntertain complainis againsr \,lrs. M.M.
Developels?

2. Whether promotem delayed the possession

ofthe flats booked by the complainants?

l. Whether the promoteN prove that the stay

Ordcr ofIIPC was in force liom 19.05.201010

3 I . 12.2014 and it dela)'ed thc projecl?

4.\lrhether thc complainants arc cDtitled to get

iDtcrcst and/or conrpensation under Section l{l
of REtLAI'

Fl\t)|\Gs.
A illrnrlrir.e

Affinnative

Afflrnrativc

Alllrmative

5. Who is liablc to pa) intercsl/compensatjon All thc respondents

to complainants?

REASONS.
Jurisdictiotr.
7. trI/s. M.M. Developers have taken the stand that since the deed of
canccllation of development agreement datcd 15.12.2004. has been

excc(ed on 22.07.2015. they have no conccrn $ith the projefi and they



cease to be promoter. lt has been argucd before me that M/s. Unity Land

Consultancy brought the necessary pcmrissions and approvals at inilial

stage. thcreafier lrts. M.M. Developers & \,1,/s. Unir.,- Land Consultanc)

entcrcd into the agreement on 15.12.2004 to devclop ihe land ol'the
society. OD its perusal, I lind that M/s. M.M. Developers undertook

responsibility ofbringing remajning approvals. sanctions and to make the

construction ofrehab componenl and sale component as \!ell.

8. M/s. M.M. Developerc entercd into joint venture agreement with

M7s. Spcnta lntashucture and Development Pvt. Lld. on 12.08.2008 and

inducted M,/s. Spenta Infiastucture and Developnent P\,t. Ltd. to which

I have referred to $'hile narrating the facts of the case. Therealter, Ir,Us.

M.M. Developers & M/s. Unity Land Consultancy have entered into the

deed ol'cancellation of the agreerncnt dat€d 15.12.2004. It is very

surprising to note that though M/s. M.M. Developers coDstructcd only

300 rehab units and 8 lloors of building no. l, the) sold 98 flats to the

purchasers ivhose names ha\e been mentioned in Annexure-A appended

to the agreement. It is also agreed bctwcen Nts. M.M. Developers & M/s.

Unity Land Consultancy that M/s. M.M. Developers shall collecl the

balance amount of consideration fronl those 98 purchasers. N4/s. Unity

Land Consultanc]' shall not hand over the possession of thosc llats

direcdy to those purchasers but posscssion thereof shall be handed over

to them through M/s. M.M. Developers. Noticc clause-2(i) of the

agreement shows that M/s. Unity Land Consultancy undertook the

responsibility ofconstructing entire sale building within 24 months ol'the

agreenrent. ln clausc-14 thereof it is mentioned that l,Os. M.lt{.
Developers shall not bc liable to construct and allot additional area ofany
nature to M/s. Unity Land Consultancy and N4-/s. Spenta Inliastructure and

Development Pvt. Lld. etc. So on the basis ofthis decd olcancellation.

Ir4/s. M.M. Developers claim that they cease to be a promoter as they have

"ousted themseh€s from the project"

9. The agreements of sale havc been executed by M/s. M.M.
Developers & M/s. lJnity Land Consultancy, the deed ofcancellation hari

not bccn entered inlo by them wiih the consent of the allottees and

therefore this deed of cancellation is not binding on the alloftees. Section

2 (zk) ol the Act defines pronrotcr. Prornoter rnqans a person who

construcls or causes to be constmcted an indepetrdent building or a
building consisting of apartments. The definition also mentions that a
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person who develops the land into project also comes within the definition

ofpromotcr. By appl) ing these yardsticks to the lacts ol the case. I do not

have any doubt to hold that the M/s. M.M. Developers comc under the

dellnilion ofpronrotcr. 'l he) oanno1oust lhemselves from the project wilh

the help ofdeed ofcancellalion ofthe develoPment agreemenl.

10. ln this context. it is necessary to nole that the dispute betEeen the

M/s. Spenta lnliastructurc and Development Pr,t. Ltd and the rcspondents

reached to the Arbitmtors. 'l he copy ofapplication filcd undcr Section

17 of the Arbitratior] and Conciliation Act. 1996 in thc Arbilration

Proceeding has been brought to my notice- The leamed Arbirrators have

passed an order thereon reccntly on 28.04.2017. They have held that the

ioint venture agreement of the respondents with N'l/s. Spenta

Infrastructure and Devclopmcnt Pvt. Ltd. still holds the field. tn vicw of

these developmenrs. I find that l,l,/s. M.M. Developers continue to be the

promoter ol the project and hence, this authority has ju sdiction to

enlcrtain thcse oomplaints.

Dclayed possessioni
11. There is no dispute between thc parties that N4/s M.M. DevebPers

& tr4/s. Unity Land Consultancy entered into agreemelrts for sale with the

complainants bclbre 2012 and to Rizwan S. Ansari belore 2013, lhe

responrlents do not dispute lhe lact that $hen they entcrcd into agrecmcnts

for sale $'ith complainants, ficy agrccd to deliver the possession oftheir

llats as contendcd by the complainants. It is also not in dispute that the

building is incomplctc and the posscssion ofthe l)ats has not been given

to the complainants till the date of complaints. Section l8 of RERA

clearly mentions that il-promoter I'ails to complete or he is unable to give

possession of apartment. plot or building (a) in accordance with the

ternN ofthe agrccmenl lbr sale or, (b) a-s lhe ca-se ma1'be. duly complcted

by the datc spccil-lcd therci!. rvhcre thc allottee does not intend to

withdraw liom the proiect. alloftee shall be paid by the promoter. inlcresl

oievery nronth ofdclay till handilrg over ofthc possession at such rate as

may be prescribeil. On ptain readirlg ofthis provision tlle relcvant dale ol

possession would be the agrccd datc lor tlclivcry ofpossession n]ertioned

in the agreement for sale. Therefore. I rccord m)' finding thal thc

rcsponrlcnts have lhilcd to dclivcr the possession of the complainants'

booked flars on llre agreed d.rtc ofpossessic'n. 
tr=-
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Reason ofdelay;
12. The respondents hale broughl to my notice that the complaint in
respect ol their project x,as reltrred for its enquiry to High Power

Committec by Anti-Colruption Bureau as per the order of the Hon'ble
High Court. Order oflligh Porvcr Committee has been placed on record,

it shows that the stay order was passed on I 9.05.2010 and it remained itl
force till 31.12.2014. According to the rcspondents. it rvas communicated

to them on 25.03.2015 but I do not llnd any proofshowing that the sta)'

order was communicated to thenr on 25.03.2015. T}ereforc. lbr all
practical ptLrposes, I hold thal thc order was in force from 19.05.2010 lo
3l. 12.2014. I find lhat it $as in lbrce tbr tbur yeani and seven months and

it caused thc delaY.

Whether complaints are premature?

13. Thc respondents contend that ifthis period ofstay is excluded fronr

computation. thcn the complaints are pre-maturc. I do not accept this

submission because I have mentioned that, in the proceedings filcd under

Section l8 ofRERA the date mentioned in thc agreemenr for sale rvill
havc to be taken into consideration lbr the purposc ofdcciding the starting

point of thc promotcrs default in handhg over the posscssion. So far as

the stay order is concemed, this can be considered as mitigating

circumstance undcr Section-72 ofthe Acl but it cannot be considcred firr

thq purpose ofpostponing the dale ofdcli!ery ol'possession.

11. Thc respondents appear lo be very nrischievous persons. Thev

want to take help ol this stay order tbr postponing the date ofdelivery of
possession but they- have executed the agrcements for salc during the

continuation of stay ordcr only. They collected huge money liom the

allottees. When as per the stay order they laere restrained from making

5002 construction i.e. sale building and using entire TDR, they booked the

flats $,hich \[ere to be constructed in l'u(ure knowing it lvcll that they were

restrained from making construction of sale building. In vieu' of these

facts, I do not find that the complaints are prc-matlrre as contended by

M/s. M.M. Developers.

Entitlement of the complainants:
15. I have already reI'crrcd to Section I8 ol 1hc Act. The complainanls

\rant the possession ofbooked flats. therefore, thcy are cntilled to get tlrc

interest at prescribed r,rte on thcir investments for every month ol delay
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till the1, get possession oftheir flats. This is their statutory right and they

cannot be deprivcd of it. Stay granted by High Po$er Conrmittee rvas in
force till 31.12.2014. I consider it as the mitigating circumstance. Uniq
Land Consultanc)' undcnook to complele the project within l8 months as

has been referred to above. Llence I hold that complainants' entitlement

stais aller l8 months from 01.01.2015. This date comes to June 2016.

Liability ofrespondents to pay intercst stads fiom lhis dale.

16. The respondents have not disputed the receipt ofmonies paid by

complainants. Clomplainants are entitled to get interest on their amounts

as per the provision ofSection l8 of RERA and rules framcd thereunder.
'lhe prcscribed rate oJ'simplc interest is marginal cost of lending rate 01'

irterest ofSBl which is no\y 8.50 + 2 % p.a. Complainants are ertitled to
get the interest on their amounts mentioned belo\a f'rom 01.07.2016 and

the interest shall be payable on each nronth ol default.

Compensation:
17. Compensation depends upon the facts ofcach case.It appears in

these cases that since beginning thc respondents have been plafing
mischiel. They have not made it clear to the complainants while enlering

into the agreements for sale that the project was thc stayed by the High

Power Commitl.ee. They havc not completed the rehab component. They

are taking unduc advantage oftheir own rvrong b)'contending that since

rehab conlponent has not been complcted they are not getting additional

FSI and mR also. They have also failed to keep their promise given to

SRA while takjng thc project. They have bccn avoiding responsibility of
completing the pro,ect in time. Thereforc, in view of the pcculiar

circumstanc€s ol these cases, the albttees hare been u'rdergoing mental

sfess because ofall the uncertainties. They have paid their money to

rcspondents long back and now they cannot book other flats also. They

have sulllred from loss ofopportunilv. Hencc I find that the respondents

must pay Rs. 1,00.000/- to cach complainant on account oi aforesaid

grounds. Thel' should pal'Rs. 20,000/ towards the cost ofthe complaints

to each complainant.

18. Mr. Pisal relics upon Appeal No. AT006000000000030 Mr.

Pramod Pandurang Pisal-ry's-Abdul Rahim Thakur to submit that in the

group ofAppeals the allottees (ofthose appeals) gave up interest offour
months and agrced to take interest from 01.10.2017 and agrced to cxtend

thc period of completion by 18 months liom 01.05.2018.1 have gone



through the order passed by the llon'ble Appellate Trihunal. 11 is pnssed

on the basis oi thc settlement arrived at between the parties of the said

group of litigation. However, in these matters the complainants have not
agreed to those terBs hencc thcse matters cannot be decided on the line
of said Appeal.

Liability of respondents.

l9- Ntls. M.M. Developcrs contend that alier cancellation of
development agreenrenl, they werc not resporlsible for tllc construction of
thc flat. The) also poinl out that M./s. tlniry I-and Consuhancy have taken
thc responsibilit) ol'making construction. M/s. Unity l,and Consultancl
accepts its liability ro complctc the building and thcir right ro rcceive rhc

funher payment liom the complainants. '[his is the intemal arrangcment
made bv the respondcnts. All thc three respondents arc the prornoters

delined by section 2(zk) of RFIRA. The explanation provides rhat all the
promoters shall be.iointly liable as such lbr funclions and responsibilitics
spccified undcr RIRA or thc Rule and Regulations made thereunder.
Therefore, I find that all rlrc three respondents are jointly or severalll.
liabie to satisly thc arrard passed against them.

Hence, following order.

ORDER
A.'l he respondcnts shall pay the corrplainants intercst at the rate ol'

8.5 2 perecnt per annurn on the complrinrlts' lD\e:\tments.\-,
mcntioncd in pard I ot lhis order fronr t*31Ot6io, uvel )>
monlh ol'delay till they get possession olrheir flats.

B.l he respondents shallpay complainants for cach llat Rs.1,00,000/-

tou,ards compehsation and Rs. 20.000/- to\\,ards the cost ol'
complaint to each complainant.

C.-l he respondent nos.l and 2 shall completc the project \vithin the
pcriod of one vear f'rom

cc006000000000300.
19.12.2017 as ordered in

,t

--di \\ \q
Mumbai.
Dale : :1.11.1018 ( B.D. Kapadnis )

Member & Adjudicating Officer,
MahaRERA- Mumbai.
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