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MAHARASTITRA REAL ESTATE REGULATORY AUTHORITY
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COMPLAINT NO: cC006000000001130

MR. STIAFEEN S. CHARNIA Complainant

Versus

M/s. ORBIT VENTURES DEVELOPERS ...
MaIaRERA Regn: -P51 800005666.

Complainants: Mr. Parminder Singh Malhi, Adv. Present

Respondcnts: Mr. Shirin Khorasi, Advmate prcsent.
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Mr. SALIM A. KAMANI Complainant

Versus

Rcspondents

Appearance.

Complainants: Mr. Parminder Singh Malhi, Adv.

Respondcnts:Mr.Ramani i/b Ms. Shirin Khorasi, Adv.

Coram: Shri B.D. Kapadnis,

Hon'ble Member & Adjudicating Officer

Common Final Order.

12h Februarv 2018

Pleadings of parties.

The Complainant of Complaint No.1130 Shri Shafeen S. Chamia

contend that he booked Flat No.1802 in rcspondenfs registered project known as

'Shika'situated at Andhei (West). The complainant Mr. Salim contends that he

booked IIat No.2j02 in thc said project. The total value of flat No.1802 is
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Rs.4,it0,67,2\0/ - antl out of it Rs.3,12,119/0O/ - have been Paid. The total

consideration of Flat No.2302 is Rs.4,19,124N)/ - an Rs.3,22,49,920/ - havc been

paid to the respondents. The agreements were executed in the year 201.1 and the

respondents agrc'ed to deliver the possession of the two flats on or belore June,

2012. Whcn the respondents failed to deliver tfte possession of flat No.]802 on the

agreed date Mr. Shafeen S. Charnia filed consume! casc No.215 of 2014 before the

National Consumer Dispute Redrcssal Commission. Thc parties arived at

amicable settlement and executed MOU thereby respondents agrced to Sive the

possession of the aforesaid flats by the end of December 2015. Thereafter,

supplcmentary agreements have treen executcd by complainants and rcsPondents

by virtue of it complainants agreed to purchase additional area and the posscssion

was to be given till June, 2016. Hovvever, the iespondents failed to dcliver thc

possession of the flats on the agreed dates. The complainants want to continue

with the proiect and they claim compensation as was agreed by the rcspondents

in their MOU. In the MOU dated 30.03.2015 thc respondents agreed to pay

complainants compensation of Rs.5000/- per day for the delay, compensation of

mental agony caused to him by respondents on account of delay in constr:ucting

and handing over of the possession of the flats. The said compensation was

payable by the respondents retrospectivcly from June, 2012 till handing over thc

possession r;f the said flats along n ith interest @ 12% per annum. The parties have

also agreed that the same MOU would also be applicable to the lesidential flat

No.2302. Therefore, the complainants have been claiming compensation and

interest under Scc.18 of RERA from the respondents.

2. The respondents have pleaded not guilty in both the cases. According to

them Adarsh Co-operative Housing Socielv granted Development rights to the

lespondents on 16th August 2007. Municipal Corporation glanted

commencement certificate on 03.12.2009. The agreements {or the sale of thc

aforesaid flats have been executed in vear 2011. Thereafter, Oshiwara Lin-k

ShoppingCHS granted dcvelopment rights to the respondents on 17.04.2014 with

rcspect to Oshiwara shopping plot. They agreed that thcy executed MOU on the

basis of which the complaint filed before National Consumcr Dispute Redressal
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Forum had bcen withdrawn. They admit that theY agreed to hand over the

possession of the flats by the end of Dccember, 2015. Ilo\a'ever, comPlainants

cxecuted supplcmentary agrccments for Purchasing additional areas in which

respondents agreed to deliver possession bv the end of June, 2016. It is the

contention of the respondents that Airport Authoritv granted permission to make

the construction up to 129.4 mches within 5 years. This Permission \a'as granted

on 26.11.2008. However, by its lctter dated 07u'Octobd 2014 Airport Authority

reduced the height of the building to 122.59 mctres. The respondents filed appcal

against the said order which has been allora,ed bv APPcllate Authorit,v on 7.9.2017.

It permitted to make the construction of a building having the height to.l31

metres. Thereafter, on 12d October 2017, the Municipal Corporation granted full

commcncement certilicate to conshuct 33 floors. The respondents further contend

that in D.P. Plan 2034 two D.P. roads of 7.62 metres wide were shown passing

tfuough the plot. TheY had to tal<e up the mattcr to the Govt. of Maharashtra

u'hich uttimately deleted those two roads on 2ti.4.15 but Authorities deleted only

one road. Hence, the matter inr'as again taken to the Chicf Engineer, Devclopment

Plan of the Corporation who corrected it in thc ycar 2016.

3. The respondents further contend that the environmental clearance is

required iI the constructed area of thc building exceeds 20,m0 sq. mtrs. The

Enviionment Department dirccted the respondents to develop adjoining plot to

aggregate the areas. Thcrcfore, the respondents filed application for

environmental clearance on ^!,7.4.74 by doing the same and got the clearance on

08.12.2014.

4. Oshiwara Link Shopping CHS granted devclopmcnt rights to thc

respondentb with respect to adjoinirg plot on 17.,1.2014 and the complainants gave

their consent for amalgamation oI thc plohi on 06.10.2015. Therefore, the

respondents contend that these causes caused delav which u'ere beyond their

control and hcnce they request to dismiss the complaint.

5. I have heard leamed adv(rcates of the parties. Following points arise for

determination. I record my findings thercon as under: -
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Findings.

AtrirnratiVe

Negative

Affirmative

Delayed Possession-

6. There is no dispute between the partieli that the respondents agreed to

deliver the possession of Flat No.1tl02 and Flat No.2302 on or before June,2012

and Consumer ComplaintNo.2l5 of2014 was filed before th(r National Consumer

Dispute Redressal Commissiory Ncw Delhi, on the basis of Memorandum oI

Understanding made by Mr. Shaleen S. Charnia and the respondents on

20.03.2015, respondents agleed to dcliver the possession of the two flats on or

beforc December 2015. It is also not in dispute that supplcmentary agreements

have been executed by respondents in favour of complainants wherebv the agreed

date is extended to June,2016 and that till the date of complaints they have not

handed over the possession of the flats to the complainants. Therefore, I hold that

the respondents have failed to deliver the possession of the flats on the agreed
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dates.

Points.

1 . Whether the respondents have Iailed to :

deliver thc possession of the flats on the

agrecd date?

2. Whether the respondents prove that :

reasons causing delay for completing

the proiect were beyond their control?

3. \^y'hether the complainants are entitled to

get interest on their investmcnt for every

month ol delay till the) get the posscssion

of their flat?

4. ll/hether the complaints are entitled to

get compensation @Rs.5000/- per day

with retrospective elfect?

REASONS.

Negative.



Reasons of Delay.

7. Both thc complainants have entered into the suPPlcmentarv agrcements on

06.10.2015 with the respondents t}Iereby thev agreed to Purchase thc additional

areas of 68.86 sq. mtrs. [n these agrcements resPondents havc specified that thel'

shall hand over the possession of the flats on or before 30th June 2016. ll/hen thev

agreed to deliver the possession of the flats on this date all thc incidents which

occurred prior thereto were h'ithin their knon ledge. Thcrefore, the reasons which

occurred beforc execution oI the supplementarv ag-reements dated 6.10.2015 do

not havc any relevancc. In view of this fact, I am not convinced that the Proiect

was delayed because of the ti ,o devclopment roads were shown Passing through

the proicct plot and their subsequent cancellation. SiDrilarly, the matter which

was lying beforc Airport Authoritv was also within thcir knowledgc vvhen they

agreed to deliver the possession of the flats on 30fr lune 2016. Hence, I iind that

thc respondents cannot take somersault to contend that they were prevented by

the causes which were beyond their control.

Entitlement of the Complainants.

8. Mr. Salim produced the paymcnt schedule markcd Erhibit A'showing that

he has paid Rs.3,80,63,120 /- in respect of l'lat No.2302 whereas Mr. Shaileen has

filed the payment schedule marked Irldbil 'A' to show that he paid

Rs.3,70,69,750/ - in respect of flat No.1802. Re{eipt of these paymcnts are not

disputed.

9. Section 
.18 

of RERA provides that iI the piomoter fails to give possession of

an apartment on the spccified date mentioncd in the agreement for sale, when the

allottee does not intend to \4'ithdraw hom the proiect, the promoter is liable to pav

the allottcc, interest for everv month of delay at the prescribed rate till handing

over the poss(xsion. In these complaints, both the complainants want to continue

in the pioject, therefolc now thev are entitlcd to gct the interest on thcir amount

for every month of delay.

10 The delav starts from the respondents' default in handing over the

possession on the agreed date, i.e. from 1$ Julv 2016. The complainants have

J_-
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relied upon MOU dated 30th March 2015 wherein it is contended that in thc event

oI respondents' failure to hand over the possession oJ flats within the stipulated

time (December 2015 as agreed therein), the respondents undertook to pay

complainants compensation of Rs.5000/- per day for delaying possession, mental

agony which shall be paid retrospectively along with the interest @12 p.a. irom

the date oI default, i.e. from June, 2012. However, the complainants are not

entitled to get compensation as per this MOU because subsequently the

supplementary agreements for sale have been executed by them wherein the

revised agreed date lor giving possession is mentioned as 306 June 2016.

-L-l-. Complainants therefore are entitled to get the interest at the prescribed rate

which is of State Bank of India's highest marginal cost of lending rate, which is

currently 8.05% + 2"/". 'lhis interest is compensatory in nature. Hence, I do not

find it necessary to award compensation separately because the ends of justice

witl be serve<i iI the interest at the prescdbed rate is awarded from the date oI

default i.e. 1.7.2016. However, the complainants are entitled to get Rs.20,000/-

towards the cost of their complaint. Hence, following order.

ORDER.

1. Respondents shall pay the complainants monthly interest @ 10.05% on

their investments mentioned in para 8 of this order lrom 01.07.2016 till

handing over the possession of thek flats.

2. The respondents shall pay each complainant Rs. 20,000/- towards the

cost of their complaints.

n- \B

(8.D, KAPADNIS)
Member &Adiudicatin[J Of f icer,

NIahaRERA, Mumbai
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THE MAHARASHTRA REAL ESTATE REGULATORY AUTHORITY
MUMBAI.
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Mr. Shafeen S. Charnia Complainant.

Versus

N{/s. Orbit Ventures Developers
MahaRERA Regn: P51800005556

Respondents.

Corarn: Shri B.D. Kapadnis,

Hon ble Member & Adjudicating Officer
Appearanc€:
Complainants: Adv. Rupali S. Akolkar
Respondents: Adv. Shirin Khorasj

Heard the advocates of the parties. The common order dated 12.02.2018

has been carried by the respondents to the Appellate Tribunal in AT 006/198 and

the same is dismissed. The Order of the Authority merges hto the order of the

Appellate Tribunal. Section 57 of RERA provides that the order made by the

Appellate Tribunal shall be executable by the Appellate Tribunal itself.

Therefore, this Authority Ieels it fit to transfer the matter for execution to the

Appellate Tribunal.

The execution application be transferred to the Appellate Tribunal.

\/L \K
Mumbai.
Date:28.'L?.2018. (8. D. Kapadnis)

Member & Adjudicating Officer,
MahaRERA, Mumbai.

ORDER
28th December 2018.
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