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CREDAI-IECE0O

Ref. No.: MCHI/PRES/18-19/224

To,

March 19, 2019

Shri Anil Kawade (IAS)

The Inspector General of Registration & Controller of Stamps,
Department of Registration & Stamps

Government of Maharashtra,

Pune.

Sub:

Stamp Duty payable on Instruments executed for purpose of
Rehabilitation of slum dwellers as per the Slum Rehabilitation Scheme
under Maharashtra Slum Areas (IC&R) Act, 1971 in respect of
properties situated within city of Mumbai District & Mumbai
Suburban District.

- Issuance of Clarification in respect of Govt. order no.STP.1096/4565/ CR-
915/M-1, dtd.19/12/1997 read with order no.Mudrank.2002/941/CR-
217/M-1, dtd.4th March, 2008 issued by Revenue & Forest Department,
Govt. of Maharashtra.

Respected Sir,

Firstly, we would like to express our sincere gratitude for hearing us on the subject

matte

good

ron 11/01/2019. With reference to the discussions of our team held with your

selves during said meeting, we would like to submit as under:

Based on the report of study group of experts setup by the State Govt. under
Chairmanship of Shri. Dinesh K. Afzulpurkar, then Chairman of Bombay Port
Trust dtd.20/07/1995 & with a view to provide decent permanent
accommodation to the hutment dwellers in Mumbai, the State Govt. of
Maharashtra vide its notification dtd.01/04/1998 published in official Gazette
of Govt. of Maharashtra dtd. 09.04.1998 has sanctioned & notified General Slum
Rehabilitation Scheme for implementation Slum Rehabilitation Scheme of
Mumbeai, as per the provisions of section 3(B) of Maharashtra Slum Areas
(IC&R) Act, 1971. The fundamental principle behind the said scheme is to
consider land underlying slum as a “Resource” for implementation of the Slum

Rehabilitation Scheme.

To facilitate effective implementation of the said Slum Rehabilitation Scheme,
Govt. of Maharashtra vide order dtd.19/12/1997 issued by Revenue & Forest

Department, has reduced Stamp duty chargeable under Article 5 (g-a), 25 & 36
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in Schedule-Ito the Bombay Stamps Act, 1958, on the instruments executed for
purpose of rehabilitation of slum dwellers as per the Slum Rehabilitation
Scheme under Maharashtra Slum Areas (IC&R) Act, 1971 in respect of
properties situated within city of Mumbai District & Mumbai Suburban
District, to Rs.100/- (Rupees One hundred only). Copy of the above said
notification dtd.09/04/1998 &order dtd.19/12/1997 is attached herewith for
ready reference. (Annexure-I & II respectively). Accordingly, the said order
dtd.19/12/1997 was implemented & reduced amount of stamp duty of Rs.100/ -
was applied while registering the instruments such as Conveyance Deed,
Development Agreement, Deed of Assignment etc. in respect of land occupied

by slums.

Subsequently, the State Govt. has issued explanation in respect of the said order
dtd.19/12/1997 vide order dtd.04/03/2008 issued by Revenue & Forest
Department, Govt. of Maharashtra. We understand that, the said explanation
was issued by the Govt. with a view to clarify that, reduction of Stamp duty as
per the above mentioned order dtd.19/12/1997 shall not be applicable to the
instruments executed in respect of free sale component under the Slum
Rehabilitation Scheme. However, the phrase, “or any other instrument of the
developer” in the said order dtd. 04/03/2008 led to the interpretation that, the
benefit of reduced stamp duty as per order dtd.19/12/1997 shall not be
applicable to the instruments such as Conveyance Deed, Development

Agreement, Deed of Assignment etc. Copy of the above said order dtd.

04/03/2008 is attached herewith for ready reference. (Annexure-III

respectively). executed in respect of land occupied by slums for implementation
of the Slum Rehabilitation Scheme & the office of the Stamp Collectors while
carrying out adjudication of such instruments, are calculating stamp duty on
such instruments at market rate considering the permissible higher FSI under
Slum Rehabilitation Scheme. Therefore, undue hardship is caused in

implementation of the Slum Rehabilitation Scheme.

With reference to the representations made by the developers association earlier
to the Slum Rehabilitation Authority & the State Govt. in this regard, the CEO
(SRA) has also taken up this issue with your office as well as with the State Govt.
copies of the letter of CEO (SRA) dtd. 25/03/2010 & 08/03/2013 submitted to
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your office & also to the State Govt. are enclosed herewith for your kind
reference. (Annexure - IV & V respectively). In the letter of CEO (SRA) dtd.
25/03/2010, CEO (SRA) has annexed the list of instruments which are executed
while implementing Slum Rehabilitation Scheme which need to be considered
for levy of stamp duty at reduced rate as per order dtd.19/12/1997 issued by
Govt.

Until 10/04/2008, the public lands occupied by slums owned by State Govt.
including authorities of State Govt. such as MHADA, MMRDA etc. &
Municipal Corporation was allowed to be utilized for implementation of the
Slum Rehabilitation Schemes by sparing the said lands on lease at nominal
lease rent of Rs.1001/- for every 4000 sq.mtr land or part thereof. Thereafter,
the State Govt. has decided to recover premium at the rate of 25% of the ASR
for developed land for sparing public land for implementation the Slum

Rehabilitation Scheme by private developers. Thus, State Govt. has decided to

value the lands occupied by slums at the rate of 25% of the ASR for developed
land. The  Slum  Rehabilitation  Authority  vide its  letter
no.SRA/LA/opinion/07/08, dtd. 07/01/2008 had sought opinion from
Hon’ble Advocate General regarding certain provisions relating to the Slum
Rehabilitation Scheme in Mumbai. Query no. 3 of the said letter of SRA pertains
to parity of public land & private lands while undertaking Slum Rehabilitation
Schemes.  Copy of the said opinion of Hon'ble Advocate General
dtd.22/01/2007 is attached herewith for kind reference. (Annexure VI). Also
the said query no.3 & opinion of Hon'ble Advocate General thereon is

reproduced hereunder for ready reference.

Query No.3:

Whether right of land owner will prevail over the right of Co-op. Hsg. Society
of occupants/Developers appointed by the Co-op. Hsg. Society of
occupants/N.G.O appointed by the CHS of occupants for implementation of
the scheme in respect of land belong to public authorities of the State
Government of Maharashtra, where proposal have already been received on or

before 31/01/2006; from various developers appointed by the Co-op. Hsg.
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Society of slum dwellers or Co-operative Hsg. Society of slum dwellers itself or

N.G.O?

Answer to query no.3

No. under the law as it stands today, all persons who are entitled to put up a
proposal for redevelopment of slum land stand on an equal footing for the
purposes of D.C Regulations 33(10). The land owner has no special rights and
the law does not permit him to override a proposal for redevelopment from any
of the other eligible persons mentioned in the preamble/opening words of
Appendix-IV and they all stand on an equal footing with the land owning
authority. The DCR including Appendix-IV being delegated legislation
amount to a legislative mandate to this effect. The pending proposal are
required to be processed as per the judgment of the Hon'ble Division Bench in

Awdesh Tiwari V/s. CEO (SRA) reported in 2006(5) BCR 772.

Thus, private land occupied by existing slums are at par with public land
occupied by slums & therefore the private lands occupied by slums needs to be
valued on equal footing with the public land occupied by slums which are
valued by the State Govt. at 25% of the ASR of developed land.

We would like to further state that, the provisions of Slum Rehabilitation
Schemes formulated by Govt. u/s 3(B) of Slum Act, provides for obligatory
participation of the land holders & occupants of the area declared as Slum
Rehabilitation Area. In the event, the private land owners do not come forward
for undertaking redevelopment as per Slum Rehabilitation Scheme or do not
co-operate with the society of occupiers of slum area for implementation of
Slum Rehabilitation Scheme, there is provision under section 14 of the Stum Act
for compulsory acquisition of the private land occupied by slum for the purpose
of implementation of the Slum Rehabilitation Scheme. In such case, the owner
of the land is entitled for compensation equal to 60 times monthly rent of the
hutments on said land. The said amount of compensation is meagre & not even

close to value as per 25% of ASR.
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6.  Slum Rehabilitation Scheme is a self-financed scheme which works on the
principle of cross subsidization. The free-sale component is not generated as
inherent FSI potential of the land like open lands having inherent FSI potential.
There are huge costs on account of rent, expenses on site on several different

heads.

7. Wewould like to respectfully submit that, valuation of slum occupied lands by
office of the Stamp Collectors considering permissible higher FSI is
unreasonable & it severely affects implementation of the Slum Rehabilitation
Scheme. Due to valuing the slum occupied lands at unreasonable high value,
implementation of the Slum Rehabilitation Schemes becomes unviable. Due to
this the instruments for transfer of slum occupied lands/ development
agreements in respect of slum occupied lands etc. are not registered. This has
resulted in stalling Slum Rehabilitation Schemes resulting in blocking of huge
revenue to the Govt. on account of stamp duty & registration charges on
instruments executed in respect of free-sale component which otherwise would
have been earned by the Govt. through implementation of Slum Rehabilitation

Schemes on private lands occupied by declared & notified slums.

CREDAI-MCHI's PRAYER

Sir, we would like to request you to kindly consider levy of stamp duty by adopting

value of the land at 25% of the ASR for developed land on instruments such as

Conveyance Deed, Development Agreement, Deed of Assignment for transfer

/assignment /development rights executed in respect of private lands occupied by

slums for the purpose of implementation of the Slum Rehabilitation Scheme &

necessary report in this regard may kindly be submitted to the State Govt.

Thanking you,

Your sincerely,
For CREDAI-MCHI

o e

Nayan A. Shah Bandish Ajmera Sanjiv Chaudhary MRICS
President Hon. Secretary Chief Operating Officer
CC:

Shri Sudhakar Nangnure (I.A.S.), Dy. Inspector General Registration and
Controller of Stamp, Pune
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EEES Rehabilitation Scheme under the Maharashtra Slum Areas (Improvemen,
5 Clearance and Redevelopment) Act, 1971 (Mah. XXVII of 1971) in respe:t
12 o of properties situated within the city of Mumbai Bistrict and Muwabai Suburn n
£ District, to Rs. 100 (Rupess One JHurdred oniy).
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1" Floor, Chamber No. S

Higlt Court Extension Bldg.
Fort, Mumbai 400 032.

R, M. KADAM

January 22, 2007

To,

The Legal Advisor,

Slum Rehabilitation Authority,
st Floor, Griha Nirman Bhavan,
Bandra (East),

Mumbai - 400 051.

Re. Your letter No.SRA/LA/Opinion/07/08 dated January
07, 2008 requesting opinion.

Dear Sir,

1. Clause 33(10) of the Development Control Regulations for Greater
Mumbai , 1991 (DCR) is a provision which enables redevelopment of properties which
have been declared as slum or are deemed to be slums within the meaning of the
Maharashtra Slum Areas (Improvement, Clearance and Redevelopment) Act 1971 (The
Slum Act). DCR 33(10) provides that provisions of Appendix-1V of the DCR shall apply
for redevelopment of slums. The preface to Appendix-IV provides that the provisions
thereof will apply to redevelopment of slums by:

i) owners

ii) developers

ii1) co-operative Housing Societies of hutment dwellers / Pavement dwellers. .

1v) Public Authorities such as; MHADA ., MMC, MMRDA etc., and;

v) non governmental organizations registered under the Maharashtra Public
Criviatn, Troctaes by on
2. Clause 1 of Appendix-IV which sets out rights of hutment dwellers is not

relevant for the present case. Clause 2 thereof contains the condition on which building

permissions for slum rehabilitation projects can be granted. Clause 2.1 provides that a
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proposal for a Slum Rehabilitation Project (S. R. Project) can be submitted to the Slum
Rehabilitation Authority (S.R.A.).  Clause 2.2 provides that the S.R.A. is required to
give its approval to such a scheme if it is in accordance with all provisions of the said
regulation and that approval is communicated in the form of a Letter of Intent (LOI) as
per the provisions of Clause 2.3. Prior to the issuance of the LOI, certified Annexures —
I, I & TII are required to be obtained from the concerned authorities. After issuance of
the aforesaid Letter of Intent, the SRA which is also a Special Planning Authority for the
purpose of redevelopment of slums under the Maharashtra Regional Town Planning Act
1966 is required to follow the due process as contemplated by the M.R.T.P. Act for
giving building permission to the slum rehabilitation project. Thus the scheme is that
upon receipt of an Letter of Intent, the applicant for the stum development scheme which
may be any of the parties mentioned in para-1 of Appendix — IV, is required to apply for
building permission in accordance with Section 45 of the M.R.T.P. Act 1966 to the SRA
which in tumn is required to approve the building plans; first for the rehabilitation
component and thereafter for the free sale component subject to the provisions contained
in Appendix-IV. Clause 2.8 provides after the in principle approval is given to the
project i.e. Letter of Intent is issued, the SRA should obtain a No Objection Certificate
(NOC) for building permission from the land owning authority on whose land the said
slum is located. Such land owning authority may be any department, undertaking, or
agency of the Government including MHADA or the Municipal Corporation. The NOC
is to be received within 30 days from the date of intimation of the said approval to the
project is communicated  Cluuse 2.8 (urther mandates that in the event the NOC is not
issued in 30 days as provided, it shall be deemed to have been given by the concerned

land owning authorities.
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3. According to the SRA it has approved various slum rehabilitation schemes
on lands belonging to different public authorities and these schemes are at various stages
of implementation. Apart from the sanctioned slum rehabilitation schemes the SRA has
also received several proposals for slum rehabilitation schemes from private developers
on land belonging to MHADA as of October 31, 2006, which proposals are at different
stages of scrutiny. The date of October 3 I, 2006 is important inasmuch as in accordance
with the Government’s new draft housing policy from November 01, 2006S, no new
proposal for redevelopment of slums on lands belonging to public authorities are being
accepted or entertained and only pending applications that is those which are pending

prior to November 01, 2006 are being considered and processed.

4, The Maharashtra Housing and Area Development Authority (MHADA)
has issued a communication to the SRA that it (MHADA), intends to undertake
redevelopment of the existing slums on its own lands wherein proposals for other
dévelopers appointed by co-operative housing societies of slum dwellers have already
been received by the SRA and are pending consideration at various stages before the

Slum Rehabilitation Authority. In this context my opinion is sought on the following

questions:

[ Whether prior NOC of the land owning authority as defined in
clause 2.8 under Appendix IV of DCR 33(10) is required for
approval of the S.R.S. i.e. grant of LOI in favour of developer /
Co-op. Society of occupants / NGO in case of existing slum on

land belonging to public authorities viz, State Govt., MHADA,
M.C.G.M. etc.?
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% Whether it is mandatory for the land owning authority to grant
such NOC within 30 days of the receipt of Intimation Of Approval

of the scheme (LOI) or otherwise?
3. Whether right of land owner will prevail over the right of Co-op.
Hsg. Society of occupants / Developer appointed by the Co-op.
Hsg. Society of Occupants / N.G.O. appointed by the CHS ol
Occupants for implementation of the scheme in respect of land
belonging to public authorities of the State Government of
Maharashtra, where proposals have already been received bn or
before 31/10/2006; from various developers appointed by the Co-
op. Hsg. Society of slum dwellers or Co-operative Hsg. Society of

slum dwellers itself or N.G.O.?

5. Before considering the questions raised for my opinion, I may briefly
advert to the relevant legal provisions and consider their scope and meaning. The genesis
of the entire slum rehabilitation scheme is to be found in the provisions of the Slum Act,
and Clause 33(iv) 06 of the sanctioned DCR. Under Section 3(B)(4)(¢e) of the Slum Act
a scheme of development of slum rehabilitation area can be forwarded by the land owners
and the occupants either by themselves or through a developer. Similarly the opening
words of Appendix IV indicate that a proposal for redevelopment / reconstruction of
accommodation for hutment / pavement dwellers can be made by the owners, developers,
co-operative societies of occupants and public authorities such as MHADA, MIDC,
MMRDA etc. In other words it is open to any one of the aforesaid persons to put up a

proposal to implement a Slum Rehabilitation Scheme subject to their complying with the

requirement of Appendix [V of the D.C. Regulations, 1991,
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6. On receipt of such an application, the SRA is required to process the same,
issue Annexure 1, Il and III and thereafier a Letter of Intent to the promoter of the Slum
Rehabilitation Scheme. Under Appendix IV of D.C. Regulations 1991, prior to putting

up a redevelopment proposal, the proposed redeveloper is required to ensure that all

necessary documents etc. are filed with the Slum Rehabilitation Authority so that the

necessary Annexure I, II and [l culminating in a Letter of Intent is issued in his favour,

It is only when the in principle approval in the form of Letter of Intent is issued by SRA

that the developer can put up building plans and seek building permission. Provided his

scheme complies with the requirement of the SRA and the provisions of Section 43 of the

MRTP Act building permission can be given to the developer so as to enable him to

commence construction on the concerned slum.

Appendix IV is worded, it is apparent that the NOC is to be obtained from the land

From the way the clause 2.8 of

owning authority after the LOl i.e. in principle approval is given to the project. The

NOC of the land owning authority is not to grant of an LOI but to the grant of building

permission. The NOC from the land owning authority is not contemplated prior to

approving the slum redevelopment scheme and is contemplated only as a condition for

giving
read as follows: “As soon as the approval is given to the project”.

clear and obvious that the NOC from the land owning authority like MHADA, MIDC,

MMRDA, etc., is to be sought by the Slum Rehabilitation Authority only after in
tended

building permission to the concerned developer.” The opening words of Clause 2.8
" It is therefore ex-facie

principle approval is given. Upon reading Clause 2.8, it is clear that the same is in
to protect the right of the land owning authority albeit to a limited extent. It is intended
to ensure that no building is constructed which would adversely affect any prior layout
plan or development proposal which is already under implementation by the land owning

authority. Similarly Clause 2.8 gives the land owning authority an opportunity to object
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to the specific building plans so that fresh building plans to meet its objections can be put

up by the proposer of the redevelopment scheme. Inmy view Clause 2.8 is not meant as

a second opportunity to the land owning authority to override a scheme whether existing

or under consideration or process and is only meant to ensure that arbitrary and

unplanned construction is avoided. Clause 2.8 does not appear to permit the land owner

to take over a scheme or to by pass a proposal which is pending with or already under

consideration by the Slum Rehabilitation Authority. That Clause 2.8 has a very limited

application is also apparent from the fact that the NOC from the land owning authority

whether the MIDC, MHADA or any other authority is to be given within 30 days of the

Letter of Intent and in the event of it not being given, it is deemed to have been given. A

limitation of 30 days coupled with a deeming provision is clear pointers to its limited
scope: Most importantly since the building plans are required to be approved by thc ™

planning authority i.e. SRA, the role of the land owning authority is of limited import.

7. Even more importantly, both Section 3(B)(iv)(e) of the Slum Act as wel

as the opening words of Appendix - 1V place all proposals for redevelopment whethe!

they be from a public authority or a private developer or co-operative society or slur

In law under the scheme of the Slum Act and the DCRs  a!l

cheme and the fact that an owner I

a public authority does not give it any additional rights. Since Clause 2.8 is part of thi:
ntext of the scheme of the Slum Act aiui

dwellers or NGOs on par.

are equal for the purposes of a Slum Redevelopment S

overall scheme it is proper to interpret it in the co
Appendix IV of the DCR. Under this scheme clearly the factum of ownership does nut

matter and does not permit the land owning authority to override or bypass the statutor’
process contemplated by law. The DCRs are delegated legislation and form a part of tln
statute under Section 22(m) and 158 of the MRTP Act. [See Pune Minicipal Corporatiun
V/s. Promoters and Builders Association (2004) 10 SCC 796]. Hence the



R

L@

1" Floor, Chamber No.§
High Court Extension Bldg.
Fort, Mumbal 400 032.

R M. KADAM

INDNOCA T (o N

provisions of DCR 33(10) contain a legislative mandate that al] proposals for of
redevelopment schemes there under are on par and are considered as equal for its

purposes. Under DCR 33(10) there is no primacy to a land owner even if it is a public

authority.

7. Thirdly it may be noted that the Hon'ble Bombay High Court in Awdesh
Tiwari Vs. CEO, SRA (2006) S B CR 772 has directed that once a particular Slum
Rehabilitation Scheme proposal is under consideration, by the SRA then another proposal
should not ever t;e entertained till the first proposal is finally disposed of on merits. In
view of the aforesaid judgment also it would appear that under the current legal
dispensation as contained in DCR 33(10), the pending slum rehabilitation proposals and
sanctioned schemes are required to be gone through to the final stage one at a time in
order of priority and only to the extent that a prior proposal fails on merits will it be open
to the SRA to entertain a later proposal from another person other than a proponent of the
Slum Rehabilitation Scheme. This will also apply to MHADA, BMC, MMRDA and
other authorities, since they are on par with all others for the purposes of DCR 33(10).

Accordingly in the light of DCR 33(10) as presently in force, the three queries are

answered as follows:

Answer to Query No.1:
I No. The NOC contemplated under Clause 2.8 and Appendix IV is

required only after the grant of Letter of Intent to a redevelopment
proposal and not before. This is apparent even on a plain reading of

Clause 2.8 of Appendix IV,



MR RAD A
2.
3.

17 Floor, Chamber No.S
High Court Extension Bldg.
Fort, Mumbal 400 032.

Answer to Query No. 2:
No. The NOC does not appear to be mandatory. ~ Since it is not a

NOC for the redevelopment proposal but an NOC as to whether the

particular building plan is objectionable. From the scheme of

Appendix TV it appears that Clause 2.8 is a limited protective measure
against haphazard or arbitrary building plans being considered by the
Planning Authority i.e. SRA and nothing more especially since if the
NOC is not granted within 30 days, it is deemed to have been granted.

Answer to Query No.3:
No. Under the law as it stand today, all persons who are entitled to put

up a proposal for redevelopment of slum land stand on an equal
footing for the purposes of D.C. Regulations 33(10). The land owner
has no special rights and the law does not permit him to override a
proposal for redevelopment from any of the other eligible persons
mentioned in the preamble / opening words of Appendix IV and they
all stand on an equal footing with the land owning authority, The
DCR including Appendix IV being delegated legislation amount to a
legislative mandate to this effect. The pending proposals are required
to be processed as per the judgment of the Hon’ble Division Bench in

Awdesh Tiwari V/s. C.E.O. S.R.A reported in 2006(5) BCR 772.

Yours sincerely,

Ak ad waae -

(R. M. KADAM)



