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Shri Shafeen Sadruddin Charnla
Through Mr. Nadir Umedali Dhroliya (SPOA Holde0
Flat No. 2603-2604, 26th Ftoor, wing B 2,
Oberoi Springs, Off Link Road,
Andheri (W), Mumbai 400 053 .. Appellanvs

v/s.

M/s. Orbit Ventures Oevelopers
Sarkar Heritage,
Jairaj Peerbhoy Khoja Sanatorium Complex,
Kane & B.l Road, Band stand,
Bandra (W), Mumbai 4OO 050.

Shri Salim Anwar Ali Kamant
Shri Salim Anwar Ali Kamani
4/6 Karimabad Cooperative Housing Society
116, Imamwada Road,
Mumbai 400 009.

M/s. orbit Ventures Developers
Sarkar Heritage,
lairaj Peerbhoy Khoja Sanatorium Complex,
Kane & B.J Road, Band stand,.
Bandra (W), Mumbai 400 050.

Respondent/s

No.ATO060000oo0O0227

.. Appellant/s

.Respondent/s

For Sr. No. 1 and 2 - Adv. P.R. Zaveri with Mr. K.K. Ramani for Appellant,
M/s. Orbit Ventures in first two appeals.

The allottees have also preferred appeals against the same order
represented by Adv. parminder singh Malhi,

Shri P.R. Zaveri with K.K Ramani appeaB in the appeals of allottee for
respective Respordent, the Promoter. Likewise, Shri parminder appears
for allottees in the appeals of M/s. Orbitrr'entures.
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-!ORAL IUDGMENT:-

Heard finally.

1. Appeal no. AT006000000000211 and AT006000000000198 is preferredby Promoter white appeal no. AT006000000000224 and
AT006000000000227 is preferred by the altoftee, challe'lging the same
order dated t2th February 2018 recorded by Ld. Member and
Adjudicating Officer, MahaRERA Mumbai. The Order was, in
consequence to Complaint no. CC006000000001130 and
CCo05000000001132 of the respective allottees.

2. In the appeals of the promoter on earlier date Shri Ramani argued at
length pointing the events as to how the development of MHAD1 Land
of demolishing 18 chawls consisting of 190 roorns was put in
acceleration and how the promoter suffered due to inclusion of two
interior roads thereby adding area ofthe plot. According to him MHADA
mlsinterpreted by interna! road and the promoter had to suffer by
entering into Supplementary Agreement dated 6rh October, 2015. The
Development Agreement was dated 16u Augus! 2007 and by order
from MHADA around 84 crores was released by promoter.

CORAM :Hon'ble Shrl K. U. CHANDIWAI, J,
Heard on : 8th May, 2018

D ictated/ Pro nou nced on: 8th May, 2018
Transcribed on : 9th May,2018

3. After hearing Shri Ramani, and Shri parminder Stngh for the allottees,
certain via medias to resolve the controversy were deliberated. Both
sides got the matter adjourned to this date and today it is informed that
the parties coxld not resolve the controversy.

4. Today, again Shri Zaveri with K.K. Ramanl and parminder the Ld. Adv.
for allottees put up their points extensively.

5. Mr. Ramani and lvlr. Zaveri though referred to earlier events which in
fact situation are not in controversy of delayed permissions at various
levels, Airport Authorities issued NOC dated 26rh November, Z00g and
seekang revalidation by promoter by Letter dated 21.9.2014 and Akport
Authority of india issued another NOC on 7.10.2014 and thereby
enlarging the time to complete the project, are highlighted by him.
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6. Shri Parminder Sinqh for the allottees dealt with the Memo of
Understanding dated 30rh March 2015 entered into between the parties
before the National Consumer Commission at New Delhl by December
2015 and clause 3) thereof which reads as under:

".In the event the Opposite patty Fails to hand over to the Complainant
the-g)ssesston of the said llat within the stipulated period i.e. on or
before December 2015 for any reaan whatsoevet, then the Oppositepafty agrees and undedakes to pay to the Complainant the
,ollpensation.of Rs.5,000/- per day for ihe delay in possession, mental
dgtony caused to the Comptainant by the Oppoiite party on account of
aeBy tn construding and handing over the possession of the said flattne sad compensation shall be paid by the Opposite party
retrospectively alongwith interest i,e. fmm tie date of ine *fait i.e
rrom -lune 2012 till the date of the possession of the said llat.,,

7. On behalf of the promoter Shri Zaveri Adv. pointed to thesupplem€ntary Agreemenr dated 66 october, zoii aiJ.iaur" )l *oclause c) therein to specificafly Oeat wittr impeius anJ _p.A 
"i 

tnavremoranoum ol understandtnd dated 30s March, 2015. clause 2g subclause c) reads as under

"(c) The Develapers sha not be bound by any such aereement_
Negotiattons. commitrnents, wntings, dgcussbns.
representatbns, warranties and/ot compliance thereof other
than exprcssly agreed by the Developets under thl; -- -
Agreement. "

8. In-the l,ght of the Supptementary Agreement dated 6s Ocrtober, 2015referred to aboye, the impetus iffea ano enforceioiiiJ'6t' ttreMemorandum of Und,erstanding has ectipsed anO it *iti not-bro-vtOe aground of agitation for the altottees against the prorotar,'iJ'cfui,
Rs.5000/- per day.

9. The Promoter though has argued.of the past events occurred ln dealingwith severat Government Authorities, Aviarion nrtti"riii"i. ir"*J.i isadverse impact cannot and shoutd not Ue sirouioeiei UJ irr"'.ri.k*.
T.his is moreso, the Agreement berween the purti", iorJioJliirr.n
difficutties prior to 60 october, 201s. The Ld: a;;r"i;;;'i#'pilr"o,.r
desired to take recourse to clause 17 of the Srppf "r".ii.y'nq;;""twhrch. proyides handing over possession nV :r." ZO1O'a.i .qrafy
?:".r1:":-ll.llllt devetoper / promoter is lnaole to tive forrJriionur (ne sato premises by the date stipulated therein, t-he purchaser /
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allottee shall have an option to terminate the Agreement. The extension
of time referred in clause 17) to the Act of God, civil commotion, riot,
war or any notice, order. rule, Notification of Government will not deflate
the terms agreed upon by the promoter to hand over the possession of
the dream flat I apartment at the date stipulated at the end of 2016.
This legal position is succinctly explained by Hon'ble H.C in the matter
of Neelkamal v/s. State in Writ petition No. 2737 of 20L7 decided on 6th

December 2017.

10.The Hontle Lordships of the High Court in the said Judgement of
Neelkamal, indicated the hallmark in RERA Act to be associated with the
emcient and transparent manner of the projects and protect the interest
of consumers in the real estate sector. The scattered allottees who were
unorganized owing to the RERA Act naturally have been brought with
an umbrella of getting projects regulated in a time frame.

11.In the two Appeals of the allottees, they have urged for modification in
the order dt. 12th Feb. 2018 and to direct release of interest from
respective dates of payments made to the Promoter including saddling
compensation for the delay. ln Fact, in the light of supplementary
agreement, it is oot open to the allottees to take recourse of all earlier
payments or events that have transpired including reaching the matter
to Consumer 9f Forum National Commission, New Delhi. A new era
between the parlies has opened consciously by virtue of Supplementary
Agreement referred to above. Clause 17 of said Agreement \/ill not
wither away statutory obligations of Promoter.

12.The Ld. Counsel for the promoter whlle interpretinq provisions of
Section 18 of RERA Act says that "Terms of th€ Agreement for Sale "
has some meaning as used in the statute. According to Ld. Counsel in
the light of the allottees making it clear of their desire to continue in the
project, the Proviso to Section 18 (1) shall naturally operate. Ld. Counsel
says, the proviso does not stipulate the amount,it only refers to payment
of interest for every month of delay. Accordino to him the Statute was
pertinently silent to refer the amount, it should not be interpolated ln
said provision to draw such inference. The Ld. Counsel has, in this
context criticised finding of the Ld. Adjudicating omcer, MahaRERA
Mumbai raised by point no. 3. Point no. 3 reads 'whether the
complainants are entitled to interest of their investment of every month
of delay till they get the possession of their flat.'
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13. The user of the term 'investment' by the Ld. Adjudicating Officer does
not create violence to the provisions of Section 18 or to the Proviso
therein. Section 18 of the RERA Act wi I have to be read completely and
a particular line or a sentence should not be dissected, to draw adverse
inference. The cumulative effect of Section 18(1) sends a message that
the component of interest referred therein till filing of the complaint and
with an enquiry as to his enti ement of such component of interest.'
This is moreso when we put defin tion of interest referred in Section 2(za), in juxtaposition to Section 18. it clearly spells out the amountreceived by the promoter or any part thereof. Hence non- mention ofamounts received by Promoter in proviso will not eclipse ordinary rightof an allottee to clai m interest even if he does not wish to withd rawfrom the project. I repeat using the term , investrnent' will not changelhe scenario to criticise of Ld.,Adjudicating Offker-

14 ll|ll.l,f-.:: :lerenceto Chapter Vl or Contract Act and in particutarJELLruns /J ano ,/4 thereof. Those provisions necessarily will nave to beread in the spirit of and in the manner in which the RERA Act;;; ;;;putin operation. The compensation used or the oenaify ur.it,;1;;'"74 for the present case has no bearing 
". tt u 

'af ro[el 
-rras" j;#;'i;

continue in the project.

15. The observation of the Ld. Adjudicating Officer in para 7, in response to

fJlili,,l, 
thoush criticized by Shri Zaveri h"*J;; i ;;;;ii;;."y

16' The Ld. Adjudicating officer has comprehensivery considered the termsof supptementary agreement oareo o.ro.iols ."1- l,'ilI ,sc0nsequences to the inter se concluded contraa Oewveen tne paliies.

17. The promoter was_consciously aware of the deadline to give possssion
on or before 30rh June, 2016. The.raising, of heignts ofihe ;;itilg 

",floors from 3J to 36 floors and gefting C.t. ,pto iO* j"O in:lr"nJ, iorrwill not be to the discredir ofitre a-ttotteesl Ii *". *i"r"fi, *1tni"
:?ntemptation, th€ time tag required in adhering to om.eifoii.,afiti"s.
]J'-e :as: rledjo be projected by the promoter of going bonaf.idelv wrthrne proleft untortunately rs not so. The initial area foi aqreemerit wasfor 7033.62 sq.mtrs. The demotition of rS chawL iorit.iroli uorooms was to the knowledge of the promoter. The prom6tei was
consctous,y aware of the tyvo internal Roads and the consequence of iE
amalgamation and getting it resotved with NlHADA nutnoiititi. iire ur""
of road.added to the project amounting to fO+.e+ sq.m. whln nut r.ffy
made the promoter to get the heighaof the buildjng rnir"a."J. 

-ft 
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1B.

19.

:lll]9t Lr9 
sald to l)c thc fautr of the aflonces. The Atrport Authorlry

rcouclrlg hclght by 7 mtrs. may bc was on wrong fooUng but by thai
umc r[ was also cxpcctcd of ihe promoter to liave cairied balance
construclton ac vlucs. Thc posl on of the stte lllustrate that promoter
lor,tllc rcasons bcsl known dld not dischargc obltgation as was required
to ltavc constructlon acl.lvl cs ln thc Alve; timc frame. The grievance
ol Allottcc tltat at stLc thcrc ts no prog-ress holds the fleld.

Thc Ld, Adjudlcattng Otflccr, tn the rcasoned order dated 120 Feb. 2018,
hils sl.rlkc a l)irlancc, s,ncc thc altoLtcc desires to continue ln the project
and dld not agrce to rclcase of lnterest for earlter period, I do not wish
to lntcrferc $,lth the satd findhg of the Ld. Adjudicating Officer and
c0nscqucntly thc appcals of the allottee on this point faits.

The delay causcd by MCGM to remove the two proposed D.p. Roads
from thc Draft Dcvclopment plan dated 28rh April, ZO15 and rectified in
May 2016, howcver lts leverage for extension of time or avoiding liability
to compcnsatc allottecs would flot be a ground. A harmonious reading
of statutc nceds to be considered. Section 3B(2) of RERA Aci
contcmplate considcring principles of natural justice and power to
regulate its own p,occdure. Section 72 conceive factors to be taken
lnto account by Adjudlcating Offlce i.e, a) amount of disproport;onate
galn or unfalr advantagc, as a result of default, b) the amount of loss
caused as a result of detault, c) the repeutive nature of defautt, d) such
othcr factors, The Agreemenl, of A ottees are of 13.4.201i and
f1.5.2011. A rcprcscntati0drivas flashed by promoter through
brochurcs that thc plan was sanctioned and vatid and subsisting I5D
was obtalncd. The possesslon lras to be handed over before lunt2012
(f'4r. Shafcen and to Mr, Sallm). The Allottee approached to
Mctropolitan Magistrate at Andheri for redressal of grievance as more
than two ycars wcre wastcd by the Promoter for givinq possession. The
Allottacs had even approached the National Consumer Commission,
Ncw Dclhl against thc Promoter wherein as stated earlie, terms were
scttled. incorporating paying Rs.5000/- per day if possession is not
handed ovcr by Dccembel 2015. These facts are also ignored by the
Promoter and wcnt on keeping the Allottees in lurch and attempted to
drain the dream proposed by the allottees. The righ6 and terms of the
Agrcement can not bc pcrmitted to be scuBled to the detriment of the
Allottccs,

The carlior discussions lllustrates, so far as liabilify of fixlng interest,
saddled by thc AdJudicating Ofncer against the promoter commensurate
from lt July 2016 till handing over possession, is tn tune to the

{\
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lr

Supplementary Agrecnenl dated 6.10,201S anrl ln rrarltcrrlarll( rtro
allonees in each of the citse hns rclcascd antounts to tc crfc,rt ni'n,oio
than 750/0 of the cost.

It is_clarified that the allottees cannot slrlrk thclr rcsDonslblllLv to t)ilv
legrtinlate Govr taxes cess, dues regrsrralon crliiocilri,r.i, iiii rii,ii.lnad,mutually agreed upon on 6.10.r01S. Tlrc btas6s to wltlch fctcrcncc
ls.grven by Mr. Zaverl does not stancl [o rcason. If onc Aocs by thcinterpretation advanced to secuon lg, lt wlll .rcato n 

"f,,nctioni,.,j
anarchy and playlng wlth thc statrrte rrnrcasonibly, lt ls ltnpcrnrlssltllc;

fl^:: yl! interpreration advanced to Sccuon 1g ii ncaatcct cxptarrrcci
neretn before. Hence the apoeals by thc prornotcr olsdf lls.

1. Thg a.Op-e-alof promoter betng Appesl nos. AT006000000000211
and 4T00600000000019S is dlslnBsed, No ;;i..--'-----*'"

2. The Appeat nos. AT00600000000022,t and 4T006000000000227
- of the respectiye also dlsmlssed. No aosts,3. The allottees shall discharge thelr,iabill(y of relcastnq sfat(ttorv

taxes.and charges on demand, ln trn. to tt.,u ng*ori;iil;l
6.10.20r5.

4, Appeals disposed off,

-lO ER:-

Dictated and pronounced in open Court today.

Place: Mumbai
Daled: 8rh May, 2018

(K, u. cHANDIWAL, J.)
Presldent,

Mallarashtra Revcnuc Tt bunal Mumbal
& I/c. Maharashtra Real Eslat0

/ \
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Appellate Tribunat, ( 14ahaRERA),
Mumbai
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