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Kishore K. Caulat
Versus
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JVPD l'roperties Pvt.Ltr1.
( Bhagtani Sercnilv - BIdg. I ) Rc:sponclents

\,lahaRI R;\ Ilesn: P5180001 I.t8:l

Coram: Shrl l1.l) Kapaclnis,

T k '[.rlc \,lember'& i\t1jLt(lica t ing Oiii( (]r

Appcarancc:
(-orlplainani: Ar.1v. laruj I odha.

liespon,.I-Lrls: r\dr' ,\Iok Kum.rr Singh

Finrl Order.
2.11r, April 201E

Thc complainant has Flled this comPlaint untler Section l8 (3) of tlru

Rcal Hstate (Regulation and Dcvdopment) Act,2016 (RI']RA) to clrinr

rr:fund of lris arr1ount from thc lespondents t\ lth lntcrt\t. 
z u\y-

2. the complailtant corrtencis that hc booltd flat rrt'?3(}4 ')t A-LiVing

in respondeDts' r'egjstcred Project BhaEitiani Screnitv situated at Village

'I'irandaz, Taluka Kurla, lrltLtnbai. Rcspondents tllr.1 noi construct thLl

Ploject bccausc thev couLl rlot gct aPProvals/ san. tiolrs Rcsporlr.lcllts

issued a lt'ttt'r datetl 24.07.2017 exprcssing their irlabili$/ to complele tht'

project. In such cir.ttmstallce, the resplrnclents wcre liable to return hrs

money \,\,ith 15% inter.st as pcr Clause - 10 oi allotrnent lctter'
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Responderlts failed to teturn his amount with inierest anti hence, the

complainant sccks the refuncl o{ his amount.

3. 'fhe responclents have filed their reply. The relcvant portion the.eof

clemonstrates that the conlplainant is an invesk)r and therefore, thc

Authorit,v has no jurisdiction to cntcrtain this comPlaint. It is further

contcndcd that for the appli(:ation under Section 18 of RERA, therc must

be agreement for sale ancl the complainant dLres not have it. Thercfore,

Section 18 is not aPplicatrle. Hence, they rcquest to dismiss the comPlaint.

4. Ijollou,ing points arise for mv dete nination and findings thereoi ds

under:

POINTS FINDINGS

1. Wllether the provisional lettcr of allotment Aftirmative
issued by ihe respondents amounts to the
agreemcnt for sale?

2 \Vl-r.{hor lh..onlLrlainirrt is iin inrestol:)

Allirnlative

-A.11irDraI iYl

3. \'Vhclhc| lho r.sPond.rts lailc(l to
<iischargr: tlrcir obligitlion to retLLrr
the conpl.tirlait's iirrount u ith l5n;
ilrt('rcst (nr tlrcir iailrLr'e to otrt;rin requisiia
clcaranre,/ perrlission rrndcrSr.ction l8(3)
oi RIiR r\ ?

,1. Whether thc rcsponcl:nts are liable to re{uncl
the amount o{ coDlplain.rnt $'ith intercat?

RFASONS

5. Ii is n fundarreni.:l prin.iflc ()t la\\ of (or1t1.tct tlut once a ProPos.ll

is it..r'|t.di il bc.onrcs n .olrtr-act plovidcd, it is (ruplecl \{ith la!\lul

corE(lcrnlron and is fol larrftrl objcct irrd it is noi spccificalh' bart ccl L.)'

anv staiui(, [1-rclc can bc or.al agrccnrcnt for sale or it aitn bc also in !\ rittL'Il

iolm. In this .nsc th. .omplainani has Ieliecl Llpo]r allotrnellt 1clta1,

admittcd ly issur:d bv thr: rcsporclrnts on 15.03.201-1. It is thc .ontentioll oi

thc r-cspondclrts that th|rc i! no conclu.le.l colrtr.ict. l lence, it is llecess.rtv
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to look at the allotment letter. On its perusal it bccomes clear that thc

complainant iigreed to [rLlrchase the flat and the resporldents agr,:crl to sell

it ior thc considcration rrlr'ntioncc{ in the leftcr. It.rlso clarifics that the

consideration is to trc paid in l0 instalments clel,enciir-tg upon the various

stages of the consh-uctior'r. Ilrcrc are othcr stipulations namely the pa),ment

of inst.ilmcnts in time is thc csscncc of contract, in cils!' oI delay, the irtterest

rvill be ch;rrgecl. lhere are other k'rms u'hicl't clcarlv sho\,\,that the

purchascr / con'rplainanl h.rs inspectecl the relevant documents an(l thc

plans which aro subicct to variation. Iire complain.rnt .tgreed to silln ail

applications, papcrs and documcnts and to r1o .rll the cleects uhich nrav bt:

requirecl tor sateguarding the intercst o[ the projett. l he respondents havt:

Ieservecl thcir rights to moclifir their plarls- Thev h.rvc .rgreed to reft"Lncl the

amormt of the complainant $,ith intercst, in case of not obtaining requisite

clearance anL{ pertnissions. I he complainant agrccd to pav all the t.t- cs .r tl11

tl,c consitleration. He agreecl not to assigrl his irtct('st \^,ithout the ptior

permission oi the responclents within the pcriocl of t$'elve mor]ths oi

booking. lhc resporrde-rlts.rgreed to tleliver the posscr;sion of thc flats

!\,ithin 42 lnonths from lo.cipt of fin.rl conrnencernent certificatc from

plinth level. All these terms and condjtions havc been accePted lrv both the

parties an(l sig,necl b1' reslunclents. Ihcrcfore, thcrc rr-mains no cloutrt in

mv mind th.it it js a concluded contract which Jras takcn Place on 15.03.2014

when tht- Mrrh;rrashira C)wnership lflats Act, 1963 r'\.as holding thc lield.

'fhe Sectiorl 4A of the sai<l Act allons such clocumcnt kr be admittcrl in

evidenc(: in thc absencc of logistration. I hereiore, I fincl no difficultv k) rdv

upon this documont to lrold that the rcspondcnts agrct:cl to scll tho flnt to

the complainant as p(]r thc terms ancl contlitions mentioned in thc

provisional letter ol all{)tmcnt.

ti. lhe rcspondo'rts hav(, takcn .r sland that thc corrplaiDant is the

invcstor, thcleiore, he is rx)t entitlcd to file thc complaint under Sectiorl3l

of RERA. lt is pertinent to note that anv aggricver.l persotl ran file a
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complaint against thc pronotcr oi thc regisier.ed project, if the promoter

contravenes or violates any provisions of REIIA or Rules or Regulations

nlade thercunder. lhc lt:arncd Advocatc of tlle respondents submits that

the complainatlt clicl not insist on execution of agreernent Ior sale only

because, he is investor. I do not agree with him, because he booked the t;lat

on 15.03.2014, the respondents theDrselves havc contcnded that thev

received IOD on 06.04.2016. IC)D was requirecl tor registration of the

agreement. I he respondents delayed thc IOI) and thcv avoicled to executc

the agreeolent for sale. They cannot take undue advantage of their o\n,n

\{,rong to say that the complainant is an invcstor. Morcover, when one

Iooks at thc tcrrns ancl conclitions of the allotlncnt letter rcfcrrcd to above,

therc remains no tt)Lrbt in niy mind that the .omplainant comes under the

purvicu,'of'aliottee'tlefincd by Section 2 (d) oi RIiRA.

7. ]'he respondents have not mentionod whilc uploading the

iniormation of theil project on Lhe otllcial r,r,ebsitc of MahaRER,i\ ihat the

complaint is the investol or he has financecl thern. Section 4(2)(k) provicles

that the names and addrcsses of the contt-ack)rs, architect, structural

ct1gineer, ii tu-rv and other person conccrncd \,\,ith ihc development oi the

proposcd proje.t ntust be put on the rvebsite. lhcroiore, thcv arc cstopperl

from denving the compliiinant's status as a home buver.

8. All thc tcrms and coltditions oI the allotmcnt lcttor clcarly inclicate

that the complainallt agrccd to purchase tho flat for consideration to be

paid Lry him in instalmcnts depenLl i.lg Ltpon the stages of thc consjderatioll

and tl-re last instalment payable was at the timc oI hanciing ovr:r thc

possession. Therefore. mcr-ely because it is mentioned in Clause 10 of thc

allotmort letter that the complainant is an invcstor that itsell n'ill not make

him the investor itr the rcal sense. .A persoll u,ho pays monev to the

promotcr in anti.ipation of gctting a flat, in fact, invests his mone_v tor

house and thcrcfore, Sectiqr 12 of RIiRA also r.cicrs to sucl-r anount as

invcstment. Only because the conrplaiI]ant has dcposite(l belou, mentionecl
.l



amount !^,ith the respondents, it docs not mcan that he becomes the

investor intcrcsied to earn money by Dlaking Profits. fhc rcspondents have

not produced any evidence to prove that the comPlainant is in haLrit of

investing his Iuncls for ealning profit. I hereforc, I l.rold that in the facts and

circumstaulces of the case. the comPlainant does not aPPeal to lre illvesiol'

but hc is an allottee. I Icncc this comPlaht is maintainablc u/s 18(3) of

RLRA ancl this Authority has jurisdiction to acljudicate upon it.

9. Section 18(3) of RERA providcs tl.rat if the promoter fails to clischarge

anv other obligation imposcd on him in accordance with the terms and

conclitions of the agreerrcnt for salc, hc shall be Iiab1e to Pay su.h

compensation to thc allottees, in thc marner as provicle<l urrdcr RLRA-

Clause 10 of the allotment lctter clear'l-v provicles that thc promoter shall

pay the amount of thc allottcc $,ith intcrest at the rate of 159i Per annum

from the date of payment of thc rcsPectivc amount tili thc datc of

termination and it h.ould bc relundeci after 180 daljs. The respondents by

their lettcrr dated 24.07.2017 have asked thc allotiecs to takc refund of theil

amount because the necessarY permissions a d aPprovals har'e not bci:n

received by thcm as contcndcd in thc allotment letter. Ihe lesPondents

have not paid back the amount of the complainant ancl thereforc, lhe

cornplainant is entitled to get thc interest at the rate of 15 -o,6 pcr annutn bv

\{'ay of comPcnsation on thcir iimount llorn the dat,.: of its Paymcnt as

agreed by rr:sponclents.

10. Another aspect oi this issue is, there is no disPutc on the point that

thc rcspondents have issue,.1 ii lettcr .-)n )4 07 ?o17 and rlisclosecl thert ior

various rcasons mentioned in the said lcttcr, it is not Possiblc for them to

proceed aheacl with the projcct and comPlctc it. Hon'ble Bombay I Ilglr

court hds itlso rcferred io such situation h'here the lrromotel can clarm

frustration rvhen hc is unalrlc to complete the }rroject for no fault of hic

owi-r, in the case oi Neelkatnal Rcaltors Suburban Pvt. Ltd. - v/s- Union of

lndia (W.P.No. 2737 of 2017). In para 259 of the judgment I Iis Lordship



mentjons that cven in such a situatt)n promoter w,ill have to return ihc

allottecs' amount with interest.

11. 'l hr: complainant has filecl the pavm(|nt shcct marked Exhibit ,A,

shou.ing the payments ntade bv him to the respondcnts i11 respc.t of

bookecl flat. Ihe rcspondcnts have not rleniecl the receipt tltereof.

Thereforc, the respondents arc liablc to reluncl tlle s.ri.l amount t,,ith

intcrest at the rate of 15% fron the datc of tl.ieir rcccipt. The respontlcnts

are bound to reinllurse the amount oi selvicc tax collccted from the

complainant as they have tniled to provide services to the complairrant. On

this grouncl thc respondents can seek refun.l of thc tax amount ft.om thc

concernecl authoritv, if thcy so choosc. The complainant is also entitlcd to

get Rs. 20,000/ towards thc cost ol this.onrplairt. Hence, the follo!\,ing

ORDER

1. l'hc responclents shall Iefund the anrount mentioned in pay,ncnt

sheet markeci Exh. 'A' 'ir'l-rich shall form the part of this orclcr.

2- The responclents shall pay simple intercst .tt the rate oI 15 % from th(r

clates of receipts of the amount till they are refunded.

3. Thc respondents shall pay the complainant Rs. 20,000/- tor,r,arcls the

cost of thc complaint.

4. J'hc charge of aforesaid amount shall bc on the respon.lents'

property under projcct bearing C.l'.S. No.63A/5 and 64D "S" u.arc1

of village Iirandaz, l-aluka Kurl:r, Munbai, till the complainant's

claim is satisficd.

\(Mumbai.

Date: 24.04.201i] ( l). I). Kapadnis )
Nlcnrbr--r & Atljrrclicating Oifir:.-r,

\{ahaRIiIlA, NIumbai.
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Complaint Number : CC006000000001504

Pavme Format

Sr. No Date Amount Punose Receipt Number/ Choque Number with Bank Name

1 21st Nov 2013 1,25,000.00
Payment made to Bhagtani Serenity Powai project for

Purchase of Flat No A 3204
Cheque Number: 076755, Bank Name : lClCl Bank,

Branch : Daman, Pin Code:396210

2 1st Dec 2013 3,75,000.00
Payment made to Bhagtani Serenity Powai project for

Purchase of Flat No A - 3204
Cheque Number: 076756, Bank Name : lClCl Bank,

Branch : Daman, Pin Code:396210

3 18th Dec 20'13 15 09,250 00
Payment made to Bhagtani Serenity Powai project for

Purchase of Flat No A - 3204
Cheque Number:076757, Bank Name: lClCl Bank.

Branch : Daman, Pin Code:396210

24th Feb2A14 62,086.00
Payment made to Bhagtani Serenity Powa project for

Purchase of Flat No A - 3204 - Service Tax
Cheque Number

Branch:
:076744, Bank Name:lclcl Bank.
Daman. Pin Code : 396210

TOTAL 20,7,1,336.00

Amount in Worda : Rupees Twenty Lakhs Seventy One Thousand Three hundred end Thirty Six Only.

Complainant Name & Sign Kishor K GaLlrat

1)

4

Respondents Remarks :

Respond-ant Name & Sign


