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Final Order.
8th N'tay 2018

Thc complaitrants [,ookt'cl flat no. 507, having carpet arca oi 4J9 sq il

ir1 respondents' Green Acres Project situate(l at M.rlad ([ast), 'lah"rka

Borivali District Mrt |t'ttrai. l hc <]omplainants ha\,(' rostl icte,.l their claiDs to

the iollon,ing allcgations.

1. lhe rcsPorrtlcnts nlatle incorrect tlr i.llsc slatcmcnt i]l the ProsP..lrls,

agaecm('nt rcgarding their ProjeI]t an.l therebv cr)ntravencd So.tion

12 of Rcal Iistate (Reguiation and Dev('loPnrent) Act,20lb.

2. Thc rcspondt'nts have iailetl to .omPlete the aParlm.rll in

accoldancc with the terms of thc agr('('lrlents lor sale crecut|ti b1l

them and thus, contravened Scctiorl 18 of RIIRA.
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3. Thcy do not adhere to sanctioned plans ancl proiect specifications

and thereby contravcncd Section 14 of RERA.

So the complainants claim their amount with interest and/or

compensation.

2. the respondents lrave pleaclecl not guiltv and thcy filed their rcpl_"-

to contend that the conrplainarlts are not allott(x)s and therefore

MahaRERA has no jurisdiction to adjudicate upon their complaints. l hey

contend that Azad Co opcrative Housing Society is the owner of thc

project land bearing CTS No. 73ti (P) of village Malaci. The proposal r^ras

movecl for slum rehabilitatior) scheme beiore the Slunr Rchabilitation

Authorit)' in the vear 2005-2006 ancl accortlinglv SRA accepted thc

proposal. '[he Azad Co-o])er.rtive I-lousing Societv entered into the

development agreement \a,ith resporldents Nirman Roaltors on 08.06.2006.

1'he responclents entered into lhc joini venture aglccmcnt with Sidharth

I Iousing Pvt. t-td. on 18.01.2008 but Sidharth I lousing l'vt. Ltd. could not

go ahcad h,ith its undertaking. l.hr:rcfore, N{atcy Builders and Developers

approached the respondents for completing the redevelopment of thc

projcct land. Matev agreed to pay the respondents Rs. 5,50,00,000/

towards cleposit for assuring the Perlormance on the lrarl ol Matey and rn

lieu thereof the responclents oflerecl the built-up area oi 4400 sq.ft to Matey.

Rs. 50,00,000/- from the inrliviclLral ;rccount of N'Iohcl. Nishan Ansari ancl

Rs. ,10,00,000/- frorn the individlral accoulrt oi lr{ohd. I)anish Ansari, Rs.

40,00,000/- from the individual account of Mohcl. Zeeshan Ansari u,er.e

transfeficd in the account of the respondents on 09.12.2013. Matcy also

transfcncd Rs.,15,00,000/- o1l g).12.2013 arltl Rs. 25,00,000/- on 23.12.2013

in rcspondonts' account. l'hus, thc amount oi Rs. 2,00,00,000/- u'ere

deposited u,ith the responclents toh'ards the security.lrnourlt- Thereforc,

the memorandum of unclerstanciing u'as entered bctwcolr the Matey an(l

the rcspondonts on 04.02.2014. Matey therealter paicl the respondents Rs.
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25,00,000/-. l'hus, Rs. 2,25,00,000/ had been Paid by Matey to the

respondents till 20d' March 2014.

3. Matey tailed to pcrforn1 its obligation cast uPon it by thc agreements

and therefore the respondents terminated thcir joint vcntule arrangement

by the agreement datcd 25.04.2014.

4. After termination / cancellation of the joint venture agreement of

Matey, Mr. Mohd.Ataulla, one of the Parhlels of Matev approached thtr

respondents and agreed to rcdevelop the Project lanLl n'ith the hclp oi his

another paltnership firm Mass Enclave. The arrangement with Mate)' ! 'as

agreed to be continued by Mass Inclave and Mass Enclave agreed lo pa,v

respondents Rs. 1,85,90,000/- towards securitv deposit. Therefore, thc

hipartite agteement was entered into among the resPondents, M'rss

Enclave and Siddharth on 08.07.2017, that agreement has been rectified bv

the society on 30.09.2015.

5. The directors of the respondents noticed that Mr. Mohd Havat

Ansari who is thc friencl of Ataullah Ansali (Partner of Matcy and Nlass

Enclave) has va-rious busincsses in the name oI Mass Euterprises, Mass

Group etc. Mi. Ataullah Ansari u'as svstematically manoeuvring to control

the whole project in ordcr to earn profits maliciously He clelibe'-att-1v

diverted the project funds n'hich caused inordinate dclav in comPletion ot

the !rroject. Thcy clraggcd respondents into l'adous litigations and

therefore respondents decicled to iorfeit his cntire amount invesLed

through various accounts nameiy the indjvidual accourts of i-lis familv

members and p.utllershiP firm.

6. In the montll of August 2016 negotiations r,l'ere held by the stake

holdcrs ancl Mr. Nlohd. Ataullah Ansad undertook to take dcveloPmeni

work by taking over NI/s Mass Flnclave. As a result, thetcof Mr. Mohd'

Nihal Ansari arid Mr. Tlaji Gulam executed retirement deecl clatcd

07.12.201,6 to retire Jrom Mass Enclave PartnershiP firm. Mr' N'[ohd

Ataullah Ansari agreed to takc Rs 57,5{),000/- to erit NI/s. Mass )rnclave'
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Ihereafter, dispute bet\\,(,(.n Mohd. Havat anrl erst\,\,hile partners of M/s.

Mass Enclave arose which resulted in filing of short cause suit no. 3636 oi

2017 betore the Citv Civil Court, l\4umbai.

7. I'he respondents were shockecl to sec the agrecment executecl by

Nihal ancl Gulamnabi with the cornplainants dated 16.07.2015 agreeing k)

refultd thcir anrourrt $,itlr -1891, int(.rcst.

B. Ihc rcsporldents contcn(l thal ihc ('olnplainants havc not paid anv

amount to thom as th(..o.sidcration for pulchasing the flats. Thcrc was

business relationship b(,twcon thc complainants and thc rcspondcnts,

therefore, the complainants arc not allottees and this Authority has no

jurisdiction to adjudicate the clispute ot the promoters. I he courplainants

have resorterl unscrupLrlous t.1ct to seek refund of the securit), cieposit pald

to the respondents without perfornring their contractual obligations under

the provisions oi llERA.

9. The respondents lurther cr.rntenti that the comPlaints are not

maintainablc bc.ausc thc agrecments for sale demonstrate that the

possession of tho flats is to b('givcn rvithin iivt l,cars flom thc rcccipt of

iull commcncemcnt ccrtiticatc. 'l hov havc not rccoivcd full commencement

certificate yet. It is onlv up k) the plinth, therefore, thev request to clismrss

the complaint.

10. follorving points arise ior cletermination anci I re<ord fintlings

thereon as under.

Points.

l. Whether thc complainants are allottccs?

2. Whethcr thc complaint is maintainablc?

3. Whetho thc rcspondcnts madc in.orrcct or

falsc statcmcnt rcgarding thcir (ircon Acres

proje.t through thcir- prospectus, agrecment?

Findings.

Affirmative.

Affirmative.

Affirmative
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4 Whether ihe respondcnts iailcd to complctc thc

ap,rrtlllcl,t llr!i(\ol,l'r x, \\rll'll'(- l, lln\ol

atleel-l]ent for'sale cxccLrtcd bv them ill tavour ()i

the con]!r1.1i11antsJ

!\'hethcr thc rcspond.rlts havc failccl to adhele

to sanctioned plans.rr(l projc.t spec iticati orls /

NegatiYe5

REASONS

11. There is no dispute between the parties that the respondents havc

entered into ihe agreement for sale in lavour o{ the complainants in resPect

of the above numbered fiats. lhe comPlainants have prociuced the

agreement for sale exe.uted by respondents u.'herein thc rcspondents have

agrced to have receivecl thc entire consideration of thc apartmcni. So on

this backdrop it is necessary to look at the defence takcn by the respondents

that the complainants have not paicl them any considel ation of the flats

and therefore, tlrey are not the a1]ottecs. Mt. Surana, the learncd Aclvoc.lte

has taken much pains to argue this mattcr and to take rnc through all the

documents produced by the Respondcnts. Briefly sPeaking I {ind that the

documents produced by thc I('sponderrts do show that it is SRA project

Siddllarth Flousillg Pvt Ltd. agreed to clevelop the land jn 2008 and wten

it could not develop it, Matey came fbru'ard and dePosited Rs.

2,25.00,000/ - with the resPondents to ,ards the sccurity bY transfeuing the

amoLlnt lrom the account oi the Partnership firm and from the individtral

accounts of Nishad, Danish and Zccshan. lt aPPears that Matev's

agreement has been cancelled by the resPondcnts and thereafter Mass

Enclave cane into picture. Even thereafter there were somc disPutes

leading to some litigatiolls and therei#ter the negations and th€l

arangements made by tl.re stakc'holders to which I have rcfcrred to whilc

narrating the facts of thc casc

Affirmative.



12. Mr. Surana submits that thc money given to rcsPondellts toh'ards

the securitv of the Performarlce oI the agleement for rcdcv('oPment cannot

be consiclcrecl as the consideratioll ior the flats mentionr:d in the agreemont

for sale upon rt'hich the comPlainants have ltcn r{llvinS fhe decd {)f

cancellation dated 25.04 2014 cxccuted betu'een the resPondents an'l

Nlatey clearlv sho'h,s in Para-5.b. that N'latey paid Rs. 95,00,000/ to Nirman

Realtors and Nirman Rcaltors(Respondents) have acknowledgecl tho

receipt oi Rs. 95,00,000/- ancl have agrced to retund tl'rc same Therefore'

the dced of cancellatiol1 executecl by the resPondelrts shows that fho

respondent!, agreed to rcturn Ils. 95,00,000/ - out of Rs 2,25,00,000/ - givcn

toirards tht- securitv dePosit. Dt'cd oi canccllation is silent on the

remaininB amount.

13. Mr. Surana argues that the complainants have not shou'n the source

of tn.,nev. llte, ornplainants lr,r\. suhmitted lllP clntcment !'l dr 
'oullr 

ill

this case sepalately supPorter'l lrv the Bank Statcmcnts'

14. ln order to show thal comPlainants Paid to the respondcnts Rs'

10,00,000/- in respect oi flat no. 507 statement of accouut markecl Exh' 'A'

is lilerl try thcm. It shou's that laruat Ansari transierred Rs' 5,00,000/- otr

18.03.2015 hy RTGS in responclents' account. She transfcrrcd Rs 7,50,000/ -

on 20.03.2015 in resPondontlt' account, out of it Rs 7,00,000/- had bccn

paid ir.r tlrt' context oi ilai No 507. N{atev Buildt:rs an''l Devclopers

transterred Rs. 25,00,000/- orr 24.12.2013 out of it Rs 8,00,000/- wcre paiti

by them on lT ehalt of .Janrut Ansari against the tlat no. 507 Mate}' bullclels

ancl tlevelopcrs translerleLl Rs. 25,00,000/- in rcsPolldents' account ol')

19.03.2014, out of it Rs. 12,50,000/- were paid on behal{ of Jannat agairlsl

flat no. 507. Ms. I-ubna Ansari paid Rs. 7,50,000/- on 20 03 2015 to thc

respondents. This statement is suPPorted bY thc Ballk Statements Hcncc'

I hold that the comPlainants have proved the Paynlel'lt of consideration

mentione(l in the agreement For sale
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15. "lhe aioresaid payments havc been supported by bank statcnents.

Some payments are made aftt'r cancellation of joint venture agreement oI

Matey. The rcspor1dcnts have also givcn ackncxvledgement of the receipts

of these amount in the agrcemcnt for sale executecl in favour of the

complainants. l'herelore, in this context, it becomcs necessary to look at

Rule 10 oi Maharashtra Real llstate (Regulatron and Development)

(Registration of Real Estate I'rojects, Registration oI Real Istate Agcnts,

Rate of lnterest and f)isclosures orr trVcbsiie) Rules.2017, sub-clause 1of

Rule 10 provides that the a[feements for salc shall be in conJormitv u'ith

the provisions of thc nct, Rules and Reguiations n-rade thereunder- SuI'r

Clause 2 thereof reads as uncler:

"any application letter, allotment letter or any other document

signed by the allottee, in respect of apartment, Plot or buildinE, Irrit)r

to thc cxccution and registration oI fhe agreement for sale for such

apartment, plot or buil(ling, as the case mav be. shall not be

corrstrueci to linit the rights and interest of allottcc under the

agreement foi sale under the AcL ol the Rules or the Regulations

made thercuncler."

16. In vicll.o{ this provision, I find that Maiei/ paid some amount to the

respondents towards sccufity deposit, on cancellation of the joint venlure

agrcement thc respondents were liable lo pav them Rs. 95,00,000/- The

complainants are the members oI the same family and some of their famill'

members are the partners of Nlatey. lt.rppears From ihe l'arious instan.es

to ('hich the responclents themselves have referrccl to, that at various

stages the parties have negotiated and settled their claims. Considedng all

these developments and thc ia.t lhat the Iespondcnts themselves have

acknowledged the receipt of considcration of the flat in thc agreement ior

sale coupled with bank statements producerl bv the complainants, I firti

that they are sufficient to sho\\' that the complainants have Paid the

consideratlon for purchasing the ilat and the respondents have bccn



estopped from denying their status as ailottees. Ilence I record my fincling

that the complainants are the ailottees and the resPondents are the

promoters.

17. Section 3l oi RFRA empowers thc Authoritv to adiudicate upon

disputes between the aggrievcd person on one hand and Promotcrs,

alloitees, real estate agcnts on another, ii ally one of them contravenes or

violates the plovisions of RIRA or Rules and Regulations lramcd

thereunder. ln view oI this legal position, I record my finding that this

Authorlty has jurisrliction to adjudicate uPon thesc comPlaints filed by

allottees against iheir promotcr.

18. -fl-re complainants havc mentioned in their complaint that thc arca oi

flat no. 507 is 419 sq.ft. carpet area. It is one BHK flat. The informaiion

uploaded by the respondents o11 the oificiai u,ebsite of NlahaRERA shorvs

that thc area o{ one BHK is 29.24 and 30.48 sq.mtrs. So these flats are mu.h

below the area agreed to be sold b), the responclents. I heretbre, these facts

prove that thc rcspondents made false anll incorrect statcment u'hile

accepting money that the flat rvoulcl be oi 419 sq.ft. Thev have failecl ttr

complete the apartments in itccordance with the terms of the agrccment as

they are going to construct smaller tlats. I lence, I find Section 12 and 18 (3)

of RERA are attracted in this case. These two provisions, thereiore, entitle

the complainanLs to get refund oi their amount with interest as they want

to u,ithdrai , from the prospcctivc project. l he prescribecl ra te of interest is

2?i above the SBI's highest NICLR n'hich is currently 8.05?". 'I'he

complainants therefore are entitleli to get back their amount !\'iih intcl est

at this ratc.

19. In adclition to ti1is, the complainants are entitlcd to get

reimbursement of registration charges paid by them. StamP duly is Paid

bv complainants and on cancellation ot those agreements thcy are entltled

to get refund of stamp duty lrom the concenred authority. IIence thev are

not entitled to claim stamP rluty from the responclents. ComPlainants are
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not entitlerl to get rent because interest which is compensatory in nature 1s

being awarded.

20. The complainants allegc that the respondents have not adhere(l to

the sanctioned plan and proiect sPecifications lt is fact that the

complainants have not Producecl the evidence to show that the sanctioned

pians and project sPecifications have lreenchanged bv the resPondents that

too without the conscnt of 2/3"rallottees' Hence foruant of sufficient

cvidence,I answer point no 3inncgative.

2t . The complainants are entitlccl to 8et Rs 20,000/ - towards thc cost of

complaint. I lence, following orcler.

()ttDEll.

L The respon.lents shall pay the arnount mentioned in para no' 14

with simple interest at the rate of 10.05 7' p a' from thc resPective

dates oI receiPt/payment till thev are refunded.

2. Respondents shall Pay the comPlainants Rs 20,000/- towards the

cost of the comPlaint.

l. The charge of the aforesaid amount shall be on the flat bookecl bv

the comPlainants till satisfaction of their claim

4. ( omp.ain, -l' slrall exet.rle Llocd (rl (an(ell'rtror ol ln(ir aELr(cln(nl

lirr salc on satisfactloll ol thcir claim at the rcsIronclcnts'cost.

V-
\(

( T].D. KAPADNIS)
Member & Adiudicating Officer,

MahaRERA, Nluml.rai.

Date:118.05.2018
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Order on rectification aoplication in Complaint No. CC0060000000012100.

The complainants have brought to my notice the fact that in Para-19 of

the judgement this Authority has clearly held that the complainants are entitled

to get reimbursement of registration charges. They are not entitled to get the

reimbursement of stamp duty. Howe\.er, in the operative order it is not clarified

that the complaints are entitled to get d-re reimbursement of the regisffation

charges. Hence, to this extent, by exercising the power under Section 39 of

RERA, the order needs modification to the extent of registration charges only.

Hence, it is modifietl b1. adding Clause - 5 in the operative order as under:

5 : The respondents shall reimburse the complainants' the amount of

registlation charges.

Date: Mumbai

'.Yx
\K

Date: z[.05.2018. -t, ,.r. Kapadnis )
N,Ienrbcr & Adjudica ting Officer,

IvIahaRERA, Nlumbai.


