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1. The complainant who l.rad booked a flat with the responclent/ bu ilder
seeks withdrawal from the project and refund of his amount as the
respondent failed to deliver possession of the flat within agreed periocl.

2. The complainant has alleged that in the year 2010 he booked flat in the
project of the respondent viz. paradis Cjty, Sector 2, Bldg. No.lg. A Wing, 3.r
floor. The complainant paid Rs. 51,000/_ as booking amount vide clreque
dated 13.12.2010. The respondent executed agreernent for sale on 2grh

November 2011. The respondent had agreed to deliver possession of the flat
on or before 31* October 2013 vide clause 33 of the Agreement. The
complainant has paid further amoun t olRs.7,ZS,750/_ as instalment amount
plus Rs. 4,551/- as aclditional charges plus Rs. g,g36/_ as VAT plus
Rs. 1,317/- as irrterest on VAT plus Rs .17,700/ _ asStampDuty plus 11s.8900/_

as Registration charges. Since the respor.rdent failed to deliver possession as

Per agreement complainant claims refuncl of the above amounts with
interest @ 18% p.a. The complainant by issuing notice clemandecl saicj

amount from respondent. But the respondent paid no heed anil hence this
complaint. As usual necessary details like the location, flat number, area of
the flat, the price that was agreed are all rnissing in the complaint. .l.hey 

are
t
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required to be fished out from the documenh on recorci. The project is at
Mahim, Taluka palghar. The Flat number appears to be 305, area 32.79 sq.
mfttrs. the price agreed appears to be R s.g,32,575 / -.

3. The respondent has resisted the complaint by filing written
explanation on 19th June 201g when the matter came up before me. l)lea of
the respondent was also recordecl on the same day. Arguments in this matter
were heard on 17tt,July 201g. Since I am working at Mumbai Ofticer anr-l at
Pune Office in alternative weeks as per availability of the clais and as the
stenographer here was on leave this matter is being decided now.

4. The respondent averred that under proviso to clause 32 of the
agreement the developer is entitled to reasonable extension of time for giving
delivery of flat under certain circumstances like govt. notifications, orclers of
public or competent authorities, etc. There was delay in rssuirg
environmental clearance by Environment Department. There was scarcity of
sand due to ban on sand mining in Maharashtra. There was scarclty ol
construction labour and other support services due to demonetisation. The
respondent had submitted plans for Mega Township for a sanction by
Collector in 2010. Thereafter, respondent tried to procure various approvals
and applied for environmental clearance on 30th April 2010. Normally,
clearance would come within 3-6 months, but respondent received it on 2*l
March, 2012 causing a delay of atreast one year to start the construction. rhis
delay was beyond the control of the respondent and the time thus stood
extended by one year. The govt. of Maharashtra formulated policy by G.R.

dated 25rl,October 2010 and put various restrictions on sand mintng. lhis
caused lot of delay in issuing tenders for sancl mining. previously there were
no such restrictions. After the new policy there was acute scarcity of sand in
Maharashtra. Hon'ble Bombay Higir Court in Civil Writ petitiorr No.97 & 9g

observed in its rudgement dated .t2th 
January 2011 that as a result of interim



orders operating in earlier proceedings there was acute scarcity of sancl. I.he
policy of the State Govt. was upheld by the Hon,ble High Court. Even
Hon'ble Supreme Court upheld the reshictions on sand mining. The
Maharashtra Minister had aclmitted in 2016 that durirg the last 16 years there
was no sand miring auctions in Konkan and Jalgaon due to I jtigations. Due
to demonetisation in November 2016 there was scarcity of builcling rnaterials
and construction labour. Thus, the l.esponclent was unable to deliver
possession of the flat to the complainant due the reasons beyond its control
and respondent is entitled to extension of time. Hence, the complaint
deserves to be dismissed.

5. On the basis of rival contentions of the parties following points arise
for my determination. I have noted my finclings against them for the reasons
stated below:

Poir.rts

1) Has the respondent failed to cleliver possession

Of the flat to complainant without there beir.rg

Circumstances beyond his control.

2) Is the complainant entitled to the reliefs claimed

3) What Order

Reasons

Findings

Yes

yes.

As per final order

Point No. 1 &2

6. Heard Advocate Shri Vishat Katkar for complainant and Mr. Madan
Mohan for respondent. Both made submissions on expected lines. It was
conceded by both that construction work up to plinth level has been

completed. Mr. Madan Mohan has submitted that it is respondent who has

invested more money. ln fact, the demancl raised against complainant in
2016 is pending. l'he clate of pro55s5sion mentioned in the agreement is
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subject to certain conditions. Environmental clearance and scarcity of sand
are the factors beyond the conhol of the responclent. Shri Katkar on the other
hand drew my attention to clauses 6 & 32 which provide for interest to bepaid by allottee @ 21% p.a. and that to be paid by developer @ 72% p.a. He
pointed out that there is a d€

further submitted that the fa 
of 8 years in delivering possession. rle

therefore compensation neeas 

mily of the complainant is expanding and
to be awarded to the compldinant.

T The receipt anaexed to the agreement datecr 2gn, of Nov., 2011 is dated
13th of December 2010 and for Rs. 51,000/_. This is in respect of the booking
amount. The proiect appears to have been unclertaken at Village Mahim in
Taluka Palghar. As per clause 33 the respondent undertook to deliver
possession on 31sr October 2013. lt means that possession was to be deliver.ed
in a span of about 2 years sir.rce the execution agreement on 20rh Novernber
2011. The respondent is placing reliance on clause 32 to claim extension oI
time for delivering possession.

8. The defence raised by respondent comes a cropper. The respondent
had applied for environment clearance on 30th April 2010, i.e. 1 3/4tr, years
prior to execution of this agreement. The clearance appears to have L.reen
received on 2,d March 2012 i.e. about 3 months after present agreement was
executed. Again responclent is a reputed builder knowing how the wheels of
govt. machheries move. It was requirecl to take into consideration the time
that is required in a govt office for the movement of the files and decisions.
It was required to give promise about date of possession by taking this factor
into consideration. Likewise, scarcity of sand is raised as a defence by the
respondent. That is said to have begun by the year 2000. We have observed
construction activities at good pace in the State as well as the Nation cluring
this period. In fact, the first decade of this century was a periocl of high
growth in economy. If at alt there was shortage of indigenous sancl the
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builders musthave made good the rlelicit by resorting to altelnative sour.ces.
This kind of defence will not be of much help to the responclent. Additional
grounds like labour and materials shortage due to demonetization effected
in November 2016 are sought to be taken by respondent. The promise todeliver possession expired on 31n October 2013. The gro,,n.l ofdemonetization effected in November 2016 is not available to the respondent.
Thus, if the respondent has faileci to keep the word regarding delivery ofpossession to complainailt it has nobocry erse th.u itserf to brame.
Consequently,I answer point No.1 & 2 in the affirmative and proceecl to pass
following order.

Orcler

1) The complainant is permitted to withclraw from the project.
2) The respondent shall pay Rs.2,1E.019/_ ro the complaint E\cept rhe

stamp duty ivhich is r.efundable together with interest at the State Bank
of l,dia's MCLR plus 2?i, prevailirrg as on clate f.om the date of
payment

Date: 30.08.2018
Place: Mumbai

3) I'he complainant shall execute a cancellatior.r cleccl at the cost oI the
responclent.

4) Charge of the above amount is kept on the flat in question.
5) The respondent shall pay Rs. 20,000/- to the complainant as costs.
6) The respondent shall pay above amount within 30 ciays from the date

of this otler

-1, \D

vV. K(Madha u tkitrfl)
Adjudication Officer,
N'lahaRERA, N,Iu mt.rai


