
Mr. Vikos Deo Shett & Mrs. Neeto Vikos Shett ....... Comploinonts

LM/s. Morvel Zeto Developers Pvt Ltd
2.Mr. Vishwojeet Subhosh Jhovor
3. M/s. Nyoti Reoltors LLP.

4.M/s. Nyoti Builders Pvt Ltd
S.Mr. Nitin Dworkodos Nyoti ......... Respondents

MohoRERA Registrotion No. P52100003767

Corom: Hon'ble Dr. Vijoy Sotbir Singh, Member -l

Adv. Dilip Dhumoskor oppeored for the comploinonts.

Adv. Abhijeet Powor oppeored for the respondent No. I &2.

Adv. Prosod for the Respondent No.3 to 5.

Order
(30tn july, 2018)

Focts in brief: -

The obove nomed comploinonts who ore the joint ollottees hove filed ihis

comploint ogoinst the respondent No. 1 & 2, who ore the promolers of the

project ond the respondeni No. 3 to 5, the owners of the lond who hove given

the development rights to the respondent No. l. ln the present comploint. the

comploinonts ore seeking directions to the respondents to refund the omount
poid by them to the respondents/ promoters with interest ond compensotion
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Versus



under the provision of Section-18 of the Reol Estote (Regulotion &

Development) Acl, 2016 in respect of booking of o flot beoring No. 401 in the

building known os "Morvel lzoro Phose 0l ", beoring MohoRERA Registrotion No.

P52\OOOO3767 ot Pune.

This motter wos heord of length, when oll concerned porties hove oppeored

before this Authority through their respective odvocotes ond mode orol os well

os writien submissions.

Arqumenls bv lhe comploinonts:-

The comploinonts hove orgued thot they hod jointly purchosed the soid flot

from the respondent No. i vide registered ogreement for sole dt. 1 0- I 2-201 4. As

per clouse No. 5(b) of the soid ogreement, the stipuloted dote of the possession

wos 30-06-2017. However, ihe respondents hove not given them the possession

of the soid flot so for.

There seems to be no construction octivily of the site for the lost l8 months.

Till now, they hove poid on omouni of Rs.8,53,6,16/- directly to the respondents

ond by HDFC loon disbursement ot Rs. 63,47,746l-, totoling Io Rs.72,01 ,3621-.

All poyments were mode on time by the comploinonts os per the poyment

schedule mentioned in the ogreement. The bonk hos chorged on interest of

Rs.15,98,928l-till 3lst Morch,20l8 on the loon token to purchose the flot' The

comploinonts connot trust the respondents ond woit ony more for delivery of

the flot. Therefore, they wont to leove the project ond to get the omount poid

refunded with interest ond compensotion decided by the low (xi). The

respondents hove breoched clouses 5(b) & l4 of the soid ogreement doted

10-12-2014.

Arqume bv lhe respondenl o. I &2:-

The respondent No. I orgued thot the provisions of Reol Estote (Regulotion &

Developmentl AcI, 2016 hos prospective effect ond hence comploinonts ore

not ollottees os per sec. 2(d) of the soid Act os the ogreement wos executed
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prior to 115/2017.Ihe present comploint is therefore, governed under the MOFA

Act ond not under RERA Act. He further stoted thot the respondent No. I wos

bound to give possession os per revised dote of possession mentioned in

MohoRERA website ond therefore, there is no breoch committed by him ond

the provision of Sec. 6i of RERA Act is not ottrocted. Even the comploinonts

ore not entifled to cloim inlerest on service tox, VAT & Stomp duty. Moreover,

there wos defoult on the port of the comploinonts in moking poyment of the

instollments ond hence respondent hod to issue demond notice.

The respondent No. i, further orgued thot os per clouse No. l4 of the registered

ogreemeni for sole, if the respondent foils to give possession on the scheduled

dote, then the comploinonts will hove option to demond ond receive

compensotion every month. However, such compensotion is poyoble only if

the comploinonts hove mode oll poyments within time. However, in the present

cose, ihe comploinonts ore defoulters ond hove violoted the terms ond

conditions of the registered ogreement for sole. He further stoted thot he hod

cleor ond good intention of completing the project ond honding over the

possession of the flot to the comploinonts os per completion dote furnished

during the registrotion. ln view of these focts, the respondent requested for

dismissol of this comploini.

Arqumenls by lhe respondenl No. 3 lo 5: -

The respondent No.3 to 5 hove orgued thot since the Development

Agreement ond the Unit Agreement were prior to the RERA Act.20l6, the

Development/Unit Agreement is governed by MOFA. Hence, this Authority hos

no jurisdiction to try ond entertoin this comploint. They further stoted thot they

gronted development righls in fovour of respondent No.l, M/s. Morvel Zeto

Developers Pvt. Ltd. by registered Development Agreement doted 25th April,

20,lI ond Power of Attorney executed with respondent No.l to enoble them

to develop the lond. As per clouse no. l1(x) of the soid development

ogreement dt.25.04.2011, oll obligotions of promoter under MOFA were to be
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performed by the respondent No. I olone. They further stoied thot they ore not

promoters in respect of responsibilities / liobilities towords ollottees of the soid

project ond the relotion between them is thot of lond owner ond developer

ond there is no Portnership or J.V. between them. Even the respondent No. 1

is corrying out development in its own independent copocity becouse they

hod chosen to occept the considerotion for gront of development rights of

their respective holdings in the form of certoin shore in the gross soles proceeds

ond hence they connot be treoied to be promoter together with the

respondent No. I towords the ollottees.

Even os per the registered ogreement for sole doted 10/1212014, the

respondent No. I hos ogreed to hond over possession of ihe soid flot to the

comploinonts ond they ore in no woy concerned with the soid ogreemeni os

the respondent Nos. I ond 2 ore entirely responsible for development of the

soid proiect ond they hove signed the soid unit ogreemenls os confirming

porty being the lond owners. They further orgued thot os per the soid

ogreement, the respondenl No. I received oll lhe omounts towords sole

considerotion from the comploinonts. Further, os per development ogreement

their only responsibility is to deduce cleor ond morketoble title to their

respective holding out of the lorger lond ond procure TDR for corrying out

construction on the soid lond ond no other responsibility. Therefore, they

connot be penolized for non performonce of respondent Nos. I ond 2, os they

ore just the lond owners.

Discussion on conclusions:-

This Authority hos exomined the submissions mode by oll concerned porties ond

relevont informotion ovoiloble in the present cose. Admittedly, the

respondents hove executed registered triportile ogreement for sole with the

comploinonts - ollottees ond the ogreed dote of possession of the flot wos 30tn

June, 2017. Further, since the project of the respondenls hos been registered

with MohoRERA being on ongoing project ond therefore. it brings with it the
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legocy of the rights ond duties of the poriies connected thereto. The

respondeni No. I orgued thot he is lioble to hond over possession of the flot to

lhe comploinonts os per the revised dote mentioned in the MohoRERA

registrotion. This submission connot be occepted by this Authority, since the

respondents hove no outhority to rewrite the dote of possession mentioned in

the ogreement os observed by the Hon'ble High Court oi Bomboy vide its order

doled 6-12-201 7 possed in W.P.No. 2737 ot 2017. As per the provision of Section

l8 of the RERA Act. 20]6, the ollottee is entitled to cloim refund with interesl

ond compensotion, if the promoter foils to deliver the possession of the flot on

the ogreed dote of possession mentioned in the ogreement. ln the present

cose, the respondent ogreed to hondover possession of the soid flot to the

comploinonts by 39tn June,2Ol7. However, while registering the project with

MohoRERA, the respondent hos mentioned the revised dote of possession os

31-12-2O2O.lt shows thot the comploinonts ore still required to woit for onother

two yeors to get the possession of the soid flot from the respondents. Section

i8 of the Reol Estote (Regulotion & Development)Act, 2016 provides thot :

"lf the promoler loils lo complele or is unoble lo give possession of on

oporlmenl, plot or building,-
(a) in accordonce with fhe lerms of lhe ogreemenf for sole ot, os lhe cose moy

be, duly compleled by lhe dote specified lherein: or

(b) due lo discontinuonce of his business os o developer on occounl of

suspension or revocation of the regislration under lhis Act ot fot dny olher

reoson. he sholl be lioble on demond lo ihe olloffees, in cose fhe olloflee wishes

lo wilhdraw from the projecl, withoul prejudice to any olher remedy ovoiloble,

lo relurn the omount received by him in respecf of thot opartmenl. plot,

building, os fhe cose moy be. wifh rnferesf of such role os moy be prescribed

in this behalf including compensolion in lhe monner os provided under lhis

Acl":

5 I

h-.l,4""



According to the soid provision of low, if the promoter foils to hondover

possession of the flot to the ollottee, os per the ogreed dole of possession

mentioned in the ogreement for sole, then on demond of the ollottee, the

promoter is lioble to refund the omount to the ollottee.

ln the present cose olso odmittedly, since the respondent No. I hos foiled to

fulfill his liobility to give possession of the flot to the comploinonts os per the

ogreement for sole, the comploinonts who ore the olloltees ore entitled to seek

relief in the form of refund of money olong with interest under Section l8 of the

RERA Act, 2016.

ln this regord, this Auihority olso feels thot the poyment of interest on the money

invested by the home buyer is not the penolty, but o lype of compensotion for

deloy os hos been clorified by the Hon'ble High Court of Judicoture ot Bomboy

in obove cited judgment doted 6ih December, 2017 possed in W.P. No. 2737 ot

2017. The respondent is lioble to compensote the home buyer occordingly.

ln the present cose, during the heoring, the comploinonts flled written

opplicotion on record of this Authority stoting thoi they ore seeking only interest

under section l8 of the RERA Act, ond not cloiming ony other compensotion.

The soid requesi of the comploinonts is occepted.

With regord to the submission mode by the respondent Nos. 3 to 5 thot they ore

not lioble to refund the omount to the comploinonts, this Authority hos perused

the triportite ogreement doted 10-12-2014 duly signed by the comploinonts os

purchosers, the respondent No. I os promoter ond the respondent Nos.3 to 5,

who ore the owners of lhe lond under the soid proiect hove loined os

confirming porties. Clouse No. l4 of the soid ogreement stotes thot if the

promoter hos foiled to give possession of the soid flot to the purchosers, in thot

event the promoter is lioble to refund the omount received by them from the

purchoser with simple inierest of the rote of 9%. Ihe soid clouse clorifies the
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Accordingly, this Authority posses following order

Order
The respondent No.l promoter is directed to refund the omount poid

comploinonts with interest ot the rote prescribed i.e. MCLR plus 2%

section lB of the RERA Act,2016 ond the Rules ond Regulotions

thereunder from the dote of poyment till the finol poyment is mode

comploinonts.

Wiih these directions, the comploint sionds disposed of.

by the

under

mode

to the

(Dr. Vijoy Sotbir Singh)
Member-'1, MohoRERA
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liobility of the respondent No. I to refund the omount in cose of defoult in

honding over possession of the soid flot to the comploinonts. Undoubtedly, the

soid terms ond conditions ore binding upon oll concerned porties to the soid

ogreement. Hence there is substonce in the submissions mode by the

respondent No. 3 to 5 thot they ore not lioble to refund the omount to the

comploinonts.
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