
BEFORE THE
MAHARASHTRA REAL ESTATE ITEGULATORY AUTHORITY

MUMBAI.
COMPLAINI NO: CC0ffi000000023169
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Mrs. Nanda Pooniwala & Mr. l rivesh Pooniwala (1) Complainants

Mr. Umesh Prabhakar Tcrn,adkar (2)

Sejal Devang Chudasama (3)

Vithal Govind Sawant (4)

Karbelkar Furkan & Karbelkar Akhaque Ahmed.(S)

Afzal Khan (6)

Chetan Sadashiv Shetty.(7)

Ramchandra Palo & Ashok Pal<>.(8)

Jagat Chand Raien.(9)

Kusum D. Mishra & Rohit D. Mistua.(10)

Dinesh S. Mishra & Kusum D. lvlishra.(.11)

Mr. Banwarilal R. Agarwal & Mr. Kamal B. Agarwal.(l2)

Sanjiv Srivastava.(13)

Kaisar Abdul Majeed Bawla.(14)

Radhika Gaurav Gupta. (15)

Kartik Ashok Mehta.(16)

Jalpa Chirag Shah.(17)

Jagruti Ashokkumar Shah(18)

Minaxi Balwantrai Shah(.1 9)

Saloni Dharam Kothari(20)

Dharam Shashi Kothari(21)

JVI'D Properties Pvt.l.td. Respondents.

MahaRERA Regn: -P51800001 118.1
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Coram: Shri B.D. Kapadnis,
Hon'ble Member & Adjudicating Officer

i.r t,
.ij4,

Appearance:

Complainant. Adv. Mr. Tanuj Lodha.

Respondents: Adv.Mr. Alok Kumar Singh
For ASD Asso.Advocates & Solicitors

Final Order

4rh May 201E.

The complainants have filed complaint contending tl'rat

Complainant no. (1) booked flat no.1601 D - wing,

Complainant no. (2) booked flat no.3703 B- wing,

Complainant no. (3 booked flat no.2802 E - wing,

Complainant no. (4) booked flat no. 504 C- wing,

Complainant no. (5) booked flat no. 604 C - wing,

Complainant no. (6) booked flar no. 2703 A- wing,

Complainant no. (11) booked flat no. 804 A- wing,

Complairrant no. (12) booked flat no.2202 A3- wng,

Complainant no. (13) booked flat no. 1603 B- wing,

Complainant no. (14) booked flat no. 3003 C - wing,

{ li,+ '

Complainant no. (7) booked flat no. 1902 D - r,ing,

si!.
{&;'

Complainant no. (8) booked flat no. 2207 D- wing,

Complaiaant no. (9) booked flat no. 302 A - whg,

Complainant no, (10) booked flat no. 803 A - wing,
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Complainanlno. (15) booked flat no. 2804 A - wing,\ o9-
Complainanf no. (16) bookcd flat no .1701 X- wng,

tl"o'

i-,Li

Complainant no. (17) booked flat no.2701, B - wing,

Complainant no. (18) bookect flat no.27028 - wrrLg,

Complainant no. (19) booked flat no.2902 B - wing,

Complainant no. (20) bookcd flat no. 3601 A.3 - wing,

Complainant no. (21) booked flat no. 3602 A.3 - wing,

in respondents' registered Bhagtiani Serenity project situated at Village

Tirandaz, Taluka Kurla, Mumbai. ComplainanG have levellcd following

allegations against respondents for gefting refund of their amount with

interest and/or compensation:

A. Respondents issued the allotment Ietters contending therein that

respondents shall complete the construction within the period of

42 months from the receipt of final commencement certificate

Irom plir.rth level and iJ the clearances are not obtained within the

period of 9 months with the grace period of next 3 months.

Respondens bv letter dated 24rh July 2017 showed their inability

to complete the construction and give possession as agreed.

Respondents, made themsclves liable to refund all the amounts

paid by the complainants with interest and f or compensation

under Sections 12, 18 (1)(b) of Real Estate (Regulation and

Development) Acf 2m5 (RERA).

B. Respondents projected that they shall complete BhagtaniSerenity

project and collected moncy from the complainants and now

declared that they are not going to complete it. It is the contention

of the complainants that the respondents have not refunded their

amount though they have mentioned in the letter dated

Fr.ti
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24.O7.20-17 about ref und of thcir money. I his amounts to unfair

practice and/or fraudulent act and thereby conhavened Section

7(1)(c)&(d) of R[RA.

The respondents changed sanctioned plans without previous

written consent of at Ieast 2/3 allottees and thereby contravened

Seltion 14 of RERA.

Defence of respondents:

2. The respondents have filed the reply to contend that there is

no agreement for sale, thereforc Section l8 of RERA is not attracted. The

respondents further contend that the complainants are the investors and

they are not allottees bccause in [,ara 11 & 18 of the provisional allotrnent

lefter they have admitted that they are investors. The provisional lefter for

booking is subject to approvals and permissions to be granted by various

authorities for construction. It is a contingenf contract and therefore it
cannot be cnforced as the approvals and permissions required for
construction have not been granted. 1-hey deny all other allegations

levelled by complainants. Hence they request to dismiss the complaint.

3. Following poinLs arise for my determination and findings thereof
are as under:

Points- Findings.

l.Whether the complainarlts are investors? Negative.

2. I\rhether MahaRERA has jurisdiction Affirmative.
to ad.iudicate this complaint?

3. Whether there is concluded agreement Afftmative.

for sale?

4. Whether the respondents have failed to complete Affirmative.
the flats due to discontinuance of thcir business
as developer in respect of Bhagtiani Serenity
project wittrin the meaning of Section 18(1)(b)

C
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of RERA?

5. Whether the complainants provc that they
sustained loss/damage due to the falsc
statement of the respondents containeri
in prospectus, advertisement and
allotment letters regarding thc completion
of the project?

6. Whether the respondents practiced unfair
practice and indutged in fraudulent act
within *re meaning of Section 7 (1) ( c ) (d)
of RERA by not refunding complainants'
amount?

7. Whether the respondenLs have failed
to adhere to sanctioned plan and proiect
specifications and thereby contravened
Section 14 of the Act?

Affirmative

Affirmative

Redundant

Reasons.

Point Nos. I to F Preliminary objections.

4. The respondents have taken a stand that the complainants are the

investors, therefore, *rey are not entitled to fite thc complaints under

Section 31 of RERA. It is Fertinent to note that any aggrieved person can

file a complaint against the promoter of the registered proiect iJ the

promoter contravcnes or violates any provisions of RERA or Rules or

Regulations made thereunder. The leamed Advocate of the tespondents

submits that the complainanls did not insist on execution of agreement for

sale only because, they are investors. I do not agree with him because they

booked the Flats during the period 2013- 2015, the respondents themselves

have contended that they rcceived IOD on 06.04.2016. IOD was required

for registration of the agrecment. The respondents delayed the IOD and

thev avoided to execute the agreement for sale. Thcy cannot take undue

advantage of their own wrong to say that the complainants arc investors.
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Moreover, when one looks at the terms and conditions of the allotment

Ietter, there remains no doubt in my mind that the complainants come

under the purview of'allottce' defined by Section 2 (d) of RERA.

5. The respondents have not mentioned while uploading the

information of their project on the official website of MahaRERA that the

complainants are the investors or they have financed them. Section 4(2)(k)

of RERA provides that the names and addresses of the conkactors,

architect, structural engineer, if any and any other person conccmed with

the development of the proposed project must be put on the website.

Therefore, they are estopped from denying the complainants' status as

home buyers.

6. All the terms and conditions of the allotment letters clearly indicate

that the complainanls agreed to purchase the flats for consideration to be

paid by them in instalments depending upon the stages of the construction

and the last instalment payable was at the time of handing over the

possession. They contain all necessary conditions oI agreement of sale, they

are signed by both the parties. So [ tueat them as concluded contracts.

Therefore, merely because it is mentioned in Clause 10 of the allotment

letter that the complainants are investors that will not make them the

investors in the real sense of Ore term. A person who pays money to the

promoter in anticipation of buying a flat, in fact, invests his money lor

house and therefore, Section 12 of RERA also refers to such amourt as

investment. Only because the complainants have deposited their amount

witJr the respondents, it does not mean that they become thc investors

interested in eaming profits. The respondents have not produced any

evidencc to prove that the complainants are in habit of investing thet

funds in rcal estate projects for earning profit. Therefore, I hold that in the

facts and circurE[ances of the case, the complainants do not appear to be

investors but they are allottees. Hence MahaRERA has jurisdiction under

:"
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section 31 o( the Act to adjudicate upon this complaint
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Point No.4

7. Section 18(1) (b) of RIIRA provides that, if the promoter fails to

complete or is unable to give possession o[ an apartment, plot or building-

due to discontinuance o[ his business as a developer, he shall be ]iable on

demand to the allottees, in case the allottee wishes to withdraw from the

project, to return tl:re amoult received by him in respect of that flat with

interest at prescribed rate including the compensation. There is no dispute

on the point that thc respondents have issued a letter to the complainants

on24.07.2077 and disclosed thc fact that [or various reasons mentioned in

the said letter, it is not possible for them to proceed ahead with the project

and complete it. Therc'fore, so far as this project is concerned, the promoters

have failed to complete the flats due to their abandonment of the proiect

which must be construed as discontinuance of his business as a promoter.

Hon'ble High Court has also referred to such situation where the

promoters can claim frustration u.hen they are unable to complete the

proiect for no fault of their own, in thc case of Neelkamal Realtors

Suburban Pvt. Ltd. - v/s- Union of lndia (W.P.No. 2737 oI2O77).ln para

259 of the judgment Their Lordships have mentioned that even in such a

situation promoter will have to return the allottees' amount with interest.

Hence, I find that the rcspondents are liable to refund the complainants'

amount-

Point no. 5

8. The complainants have relied upon [he advertisement, prospectus,

allotment letter issued by the respondents relating to project Bhagtiani

Serenity. These documents are sufficient to show that at the time of

issuance of these documents, the rcspondents represented that they

launched the project and wou ld complete it. By their tettet dated.24.07.2017

they have declared that they would not complete thc proiect for the reasons

mentioned in the letter and gave option to the allottccs either to take refund

of their amount or to be ready for accommodating themselves in other

i;t,",,.
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proiect of the respondents. Thercfore, this letter proves that the

respondents gave false assurances bv making false statements regarding

the completion of the pro.iect. Because of this, Section 
.12 of RERA is

attracted. The complainants want to withdraw from the proposed project,

hence, they are entitled to get back their amount with interest under

Section 12 of RIIRA also.

Point no.5

9. It is the contention of the complainants that the respondents have

not refunded their amount though they have mentioned in the letter dated

24.07.2017. Clause 10 of the allotment Ietter clearly provides that the

promoter shall pay the amount of the allottee with intercst at the rate of

15% per arurum from the date of pavment of d1e respective amount till the

date of termination and it would be refunded after 1E0 days. The

respondents by their letter dated 24.07.2017 have asked the allottees to get

refund oI their amount because the necessary permissions and approvals

have not been.received by them as contended in the allotment letter. The

respondents have not paid back the amount of the complainarts and

therefore, the complainants are entitled to get the interest at the rate of 15

% per annum by way of compensation on their amount from the date of its

payments. The above mentioned facts are sulficient to indicate that the

respondents have practised unfair practice and they have indulged into

fraudulent act bv inviting the complair.rants to book the flats in the proiect

which th"y never intended to complete. tn complaint

no.CC006000000001557 Neha Karmokar V/s. JVPD Properties Pvt.Ltd.

d ections to respondents to refund the amount o[ all allottees of the project

with simple intcrcst at prescribed rate as per clause 10 of their allotment

letters under Section 7 (3) of RERA have already been given.

8
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Point no.7:

10. Sectron t4 of RERA imposes,r dutv on thc prornslsl to clevelopr the

Project .1ncl comPletc it in .lc.oldance rl'ith the sancti()llecl plans. lt
prohibits thc addition anLl altcrntion in thc s.tnctroncd plill.ts ilt lcspcct ol'

aParhncnl .!A,ithout 
ITrcvious consct]t of thc cotlccrDcd allottcc and olh(.r

alLerations and addjtions in thc sanctioned plans.1nd sPccific.ltions oi thc

buildings and comrron areas wiil.tout thc prcvious wriltcn.onscnt ol at

least 2/3.1 of allottccs.-fhc colnplainants rcl! upon the plans corltainc(l i11

the brcrchures, area ot the flaf mentioncd rn thc allobm(,nt letter ot._

Holvevcr, Lhey have uot produccd any d(xrLr[rcnt to show that th.

sanctioncd plans havc been changcti subsequcntlv b! thc rcspondents.

Siace the responrlents have r'leciclecl lrot to construct the F)roject an(i tlrc

complaiuan is arc ,rlso claiming thciI aDtount, tllis ground loscs its fiel(l ancl

becomcs rcdulrdant.

Entitlements of the complainants:

11- While recorcling rrv finclings on Point Nos. J to 6, I have helcl tltat

the conrplainarts arc entitled to get ba(k th{:'ir alnoullt \1.lth sirnlrle uttcr(Jst

.tt159/. P.,1. l'hecomPlairlantshav(. liled thc |ay111-111 511sq 1 nt,rrkctl Erlrrl.rit

'A b U' sho1.\'i1tg thc pat,ments rna(lc Lrv thc1tl to the resPor.tdcnts to\\,ar.ds

considcratton of ilats arT r.l taxcs. t hc rcccipt ot thc pavmcnt h.s not bccn

disputect b1' the respondents. Iiespondents havc clefaultccl in complctilg

the projcct, hence thev are Lrouncl to reilrbLrrse the conrfrlainants thc

amount ot taxes. 'l herelore, the reslrcnclents dre lialrle t() rc[und ihe s,rr(l

amount.

12. lhe complairultts are also entjtled to gei Rs. 20,000/- torsards tho

cost of thc .o|irplaint. I Icncc, tl'rc' iollorving or.dcr.

9
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ORDER

The respondents shall rclund thc complainanLs tho amount of

consicleration and [axes mentioncd in their respeclive paymcnt

sheets marked Erh. 'A to U' with sirnple interest at thc rate of 15 %

per arnum by wav of compensatlon on their amount fuom the daLe

of its payments till thcy arc refunded

Payn-rent shccts lrrarked Exh. 'A lo U' sha]l form the part of Lhe order.

The respondents shall pay complainants Rs. 20,000/- Lowards thc

cost of thc complaint.

The charge oJ aloresaid an1ount shall bc on the lesponclcnts'

property under project bearjng C.T.S. No.63A/5 and 6'1D "S" rvard

of ..,illagc Tirandaz, Taluka Kurla, Mumbai, till the comPlainilnts'

claims are satisficd.

\

2

3

4

Mun-rbai.

Date: 04.05 2018 ( t3. D. Kapadr.tis )

Member' & Adjudicating Officer,
MahaRERA, Mumbai

Rqgq
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