BEFORE THE
MAHARASHTRA REAL ESTATE REGULATORY AUTHORITY

MUMBAL
COMPLAIN | NC: CCOMDOMOM23169

Mrs. Nanda Pooniwala & Mr. 1 rivesh Pouniwala (1) Complamants.
Mr. Umesh Prabhakar Terwadkar (2)
Sejal Devang Chudasama (3)
Vithal Govind Sawant (4)
Karbelkar Furkan & Karbelkar Akhaque Ahmed {53
Afzal Khan {6
Chetan Sadashiv Shetty.(7)
Ramehandra Falo & Ashok Falio.(B)
Jagat Chand Rajen{J}
Kusum B Mishra & Rohit D, Mishra (10)
[unesh 5. Mishra & Kusum . Mishea (17)
Mr. Barwarilal B, Agarwal & Mr. Kamal B, Agarwal.{12)
Sonjiv Srivastava.(13)
Kaisar Abdul Majeed Bawla {14}
Radhika Caurav Gupta (15)
Kartik Ashok Mehta (16)
Jalpa Chirag Shah.(17)
Jagruti Ashokkumar Shah{13)
Miraxi Balwantrai Shah{12)
Salond Dharam Kothari(20)
Dharam Shashi Kothari(2i)
Vs
JV¥IPD Properties Pyt | td. . Respondents.
MahaRER A Regn: -PSIEO00011181

——



Coram: 5hei B.D. Kapadnis,
Hon'ble Member & Adjudicating Officer.

Apptarance:

Complainant: Adv. Mr. Tangj Lodha.
Respondents: Adv.Mr. Alok Kumar Singh

For ASD Asso. Advocates & Solicilors.

Final Crder
0 May 24,

The complainanks have filed complaint contending that

Complainant oo, (1) booked flat no.1601 D - wing,
Cumplainant ne, (2] booked flat no. 3703 B- wing,
Complainant e, (3 bocked flar no 2802 1 - wing,
Complainant ne. {4) booked flat no. 504 C- wing,
Complainant no. (5} booked flat ne, 604 C - wing,
Complainant no. (6) bogked flat ne. 2703 A- wing,
Complainant no. {7) booked flat no. 1902 D - wing,
Complainant no, (8) booked flat na. 2201 D= wing,
Complainant ne. (9) booked flat no, 302 A - wing,
Complainant ne, (10} booked flat no. 803 A - wing,
Complainant no. (11} booked flat no. 804 A- wing,
Complainant no. (12} beoked flat no. 2202 A3- wing,
Complainant no. (13) boaked flar no 1603 B- wing,

Complainant no. {14) booked flat no, 3003 C - wing,
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Complaimanl ne. {13} bocked [lat no. 25304 A - wing,

* oe

Complainant no. {16} booked flat no. 1701 B- wing,

Complainant ne. [17) booked flat 002701 B - wing,

Complainand no. (18) booked Hat no. 2702 B - wing,

Complainant no. (19) booked flat no 2902 B - wing,

Complainant no. (20) booked flat no. 3601 A2 - wing,

Complainant no. [21) booked flat no, 3602 A2 - wing,

in respondents” registered Bhagtiant Serenity project situated at Vitlage

Titandaz, Taluka Kurla, Mombai. Complainants have levelled following

allegations apainst respondents for getting refund of their amount with

interest arwl /or compensation:

A

Respondents issued the allotment letters contending therein that
respondents shall complete the construction within the period of
42 months from the receipt of final commencernent certificate
from plinth level and if the clearances are not obtained within the
petiod of 9 manths with the grace perivd of next 3 months,
Respondents by letter dated 24% July 2017 showed their inabilily
ko complete the comstruction and give possession as agreed,
Fespondents, made thernuclves liable to refund all the amounts
paid by the complainants with intercst and / or compensation
under Sections 12, 18 {1}b) of Real Estale {Regulation and
Development) Act, 2016 (RERA).

Respondents projecied thal they shall complete Bhagtani Serenity
project and collecled moncy from the complainanis and now
declared that they are not guing to complete it. 1t is the contention
of the complainants that the respondents have not refunded their

amount though they have mentioned in the letter dated
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24 072017 about refund of their money. This amounts to unfair
practice and /or fraudulent act and thereby contravened Section
(1) {c) & {d)of RERA.

¢ The respondents changed sanctioned plans without previous
writben consent of at least 2/ 3 allottens and thereby contravenad

Section 14 of PERA.

Defence of respondents:

2. The responclents have filed the reply to contend that theie is
he agreement for sale, theretore Sechion 18 of RERA s not atracted. The
respondents furthet comtend that the complainants are the investors and
they are not allobees bocause in Vara 11 & 18 of the provisienal allotment
letter they have admitted that they are investors. The provisional letter for
booking is subject ba approvals and permissions to be granted by various
authorities for construction. It is a contingent contract and therefore it
cannot be cnforced as the approvals and permissions required for
censtruction have not been granted. They deny all ather allegations
levelled by complatnants. Hence they request to dismiss the complaint.

3. Follewing points arise ter my detexmination and findings thereof
are as under:

Poinis, Findings.
1.Whether the complainants are investors? Regative,
2. Whether MahaRER A has jurisdiction Affirmative.

te adudicate this complaint?

3. Whether there is concluded agreement Alfirmative.

for sale?

1. Whether the respondents have failed to complete Affirmative.
the flats due to discontinuance of their business
as developer in respect of Bhagtiani Serenity
project within the meaning of Section 18(1}1)
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of RERA?

5 Whether the complainants prove that they Affirmative.
sustained loss/damage duc to the false
staternent of the respondents contained
in prospectys, advertisement and
allotment letters regarding the completion
of the projeci?

6. Whether the respondents practiced unfaiv Allirmative.
practice and tndulged in fraudulent act
within the meaning of Section 7 {1) { < ) (d}
of EER A by not vefunding complainants’
amount?

1

Whether the respondenk have tailed Redundant.
to adhers 10 sanctioned plan and project

specifications and thereby contravened

Section 14 of the Act?

Reasons.
Foint Nos. 1 to 3— Preliminary objections.

4. The respondents have taken a stand that the complainants are the
investors, therefore, they are not entitled to file the complaints under
Section 31 of RERA It is pertinent to note that any aggrieved person can
file a complaint against the promoter of the registersd project, if the
promoter contraveres or viclates any provisions of RERA or Ruoles ar
Regulabions made thereunder. The learmed Advocate of the respondents
subimits that the complainants did not insist on execution of agreement for
sale only because, they are investors, [ do not agree with him because they
booked the Flats during the period 2013- 2015, the respondents themselves
have contended thal they received 10D on 06.04.2016. 100 was reguired
for registration of the agreement. The respondents delayed the [OD and
they avoided fo execute the agréement for sale. They cannot take undue

sdvantage of their own wrong to say that the complainants are investors.
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Morecver, whan one looks at the terms and conditions of the allotment
[etter, there remains no doubt in my mind that the complainants come
under the purview of “allottee’ defined by Section 2 (d) of RERA.

3. The respondents have not mentioned while uploading the
information of their project on the official website of MahaRERA that the
cornplainants are the investors or they have financed them. Section 4(2)(K)
of RERA provides that the mames and addresses of the contractors,
architect, structural engineer, il any and any other person converned with
the development of the propused project must be put on the website.
Thetelore, they are estopped [rom denying the complainants” status as
home buyers.

B All the terms and conditions of the allotment letters clearly indicate
that the complainants agreed to purchase the flats for consideration to be
paid by them in instalments depending upon the stages of the consruction
and the Jasl instalment payable was at the time of handing over the
possession. They contain all necessary conditions of agreement of sale, they
are signed by both the parties. So [ breat them as concluoded contracts.
Therefore, merely because it is mendioned in Clavuse 1¢ of the aliotment
letter that the complainants are investors that will nnt make them the
investors in the real sense of the term, A person wha pays money to the
promoter in anticipation of buying a flat in fact, invests his money for
house and therefore, Section 12 of KERA also refers to such amount as
investment. Cnly because the complainants have deposited their amount
with the respondents, it does not mean thal they bocome the investors
interested in eamning profik. The respondents have not produced any
evidence to prove that the complainants are in habit of investing their
Funds in real estate projects for carning profit. Therefore, | hold that n the
facts and circumstances of the case, the complainants do not appear to be
investors but they are allottees. Hence MahaRERA has jurisd iction under
section 31 of the Act 0 adjudicate upon this complaint
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Paint No.4
7. Section T8{1) (b) of EFRA provides thai, il the promoter fails to
complete of is unable o give possession of an apartment, plot or building-
due to discontinvance of his business as a developer, he shall be Liabla on
demand o the allottees, in case the allottes wishes to withdraw Irom the
project, to return the amount received by him in respect of that fHat with
intersst at prescribed rate including the compensation. There is no dispute
on the point that the espandents have issued a letter to the complainants
on 24 07 2017 and disclosed the fact that for vanous reasons rmenboned in
the said letter, it is not possible for them to proceed ahead with the project
and cemplete it. Therefore, 5o Far as this project is concerned, the promaters
have failed v complete the flatz due to their abandoniment of 1he project
which must be construed as discontinuance of his business as a promoter.
Horm'ble High Court haz also referred o such situation where the
promoter: can <laim frustration when they arc unable to complete the
project for no fault of their owr, in the case of MNeelkamal Eealtors
Suburban Pyt Ltd. - v/5- Union of lndia (W .P.Me. 2737 of 2017). [n para
259 of the judgment Their Lordships have mentioned that even in such a
situation promoter will have to return the allottecs” amount with interest.
Henge, 1 find that the respendents are liable to refund the complainants’
armoant,

Pzint no. 5
5. The complainants have relied upon the advertisement, prospectus,
allstment Jetter issned by the respondents celating to project Bhagtiand
Serenity. These documents are sulficient to show that at the hme of
issuance of these Jdocuments, the respondents represented that they
launched the project and would complete it. By their leller dated 24.07.2017
they have declared that they would nolcomglete the project for the reasons
mertioned in the letter and gave oplion 1o the allottecs either 1o Lake refund
of their amount or to be ready for accommodating themselves i other
' _fﬁ“:; .
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project of the respondents. Therefore, this letter proves that the
respondents gave false assurances by making false statements regarding
the completion of the project Because of this, Section 12 of RERA is
attracted. The complainants want o withdraw from the proposed project,
hence, they are entitled to get back their amount with interest under
Sechon 12 of RERA also.

Point no.6

9. Itis the conlention of the complainants that the respondents have
not refunded their amount though they have mentioned in the letter dated
24.07.2017. Clause 10 of the allotment letter clearly provides that the
promoter shall pay the smount of the allotter with intercst at the rate of
15% peranmtum from the date of payment of the respective armount till the
date of termination and 1t would be refunded after 150 days. The
respondents by their letter dated 24.07.2017 have asked the allottees fo gel
refund of their amount because the necessary permissions and approvals
have not been raceived by them as contended in the allotment letter, The
respondents have not paid back the amount of the complamants and
therafore, the complainants are entitled to get the interesl at the rate of 15
¥ per annum by way of compensation on their amount from the date of its
payments. The above mentioned facks are sufficient to indicate that the
respondents have practised unfair practice and they have indulged into
fraudulent act by inviting the complainants te baok the flats in the project
which  they never intended to  complete. In complaint
ro. CCOOGRAMD00001557 Neha Karmokar V/s. JVPD Properties PvtLtd.
directions to rospondents to refund the amount of all allottees of the project
with simple interest at prescribod rate as por clavse 10 of their allotment
letters under Section 7 (3} of RERA have already been given.
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Feint no.7:

10, Section 13 of RERA imposes a dety on it promoter Lo develop Uhe
propt amd compleds v in accordance with the sanetoned plans. [
prehibiks the additian awd alicralion o the sanctwned prlins i respoc ol
aparbmenl without previous corsent of Lhe conceried allontoe and oiher
alteratiens and addianz in the sanchoned plans and speciticalions of Lhe
tuildings and commoen areas withoul the provious wibllen conscnt of ¢l
least 2730 of allotters. The complamanis el upon the plars cantained in
the brichures, area of the flat mentioned in the allorment letteor ot
However, they have not produced any documort bo showe that e
cancticned plans have bean changed sebseguuently by 1he respond e,
Since the respondents have decsdad ot o constract | project amd e
cotnplainants arc also claimi ng theiramount, this grownd Loses is field and

becrmes pedund ant.

Entitlements of the complainants:

11 While recording my findinge on Poing Mo, 1t 6, 1 e held thal
the complamants are cedtitled fo gt ack their amount wath singple inbees
at 15% pua. The complaivants have filed the payment sheet marked Fxlubal
At L shewing the pavments made by thens to the respondents bands
consideration of Fats amd taxes The receint of the pavment has not oen
disputed by the resporidents, Respondents bave detaulted in ceamnpletng
the project, Lence they are bound o retmborse 1he ceaplamants the
amount of taxes. Theretore, the reapomdenls ace liable wo refumd e said
amcHint

T2 The vomplainants are alse entitled to gey Re, 20,000 - lowards the

cost of the camplaint. [Tence, Lhe inllovwing ardor.

9 \-‘——:.



Tl

Mumbsai. et H bt

ORDER

The respondents shall refunc the complainants the amount of
consideration and taxes mentioncd i their respective paynent
sheets marked Exh, *A to L7 witly sicaple mtercst ar the rate ot 15 %
per annuin by way of compensabot on Hsr amount rom the date
of 15 payomenrts tll thoy are refunded.

Payment shects marked Exh. A e LY shall form the pantof e ordes.
The respandznls shall pay complainants Rs. 20,0007 - towards the
cost of the complaint.

The charge ol aloresaid amount shall e on the respondents’
property under project bearing © TS5 No 63A 5 and 64D 757 wand

at village Tirandaz, Taluka Kurla, Mumbsai, till the complainanes’

clairns are sahsficd.

dabe: (4.05 2D18. (B D Kapadims

10

Member & Adjudicabmg Officer,
MahaRER A, RMurabai.
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