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l. The complainant who had booked a flat lvi th respronclt:nt / builcler. seeks
u itl.tclrawal from the project ancl refu ncl of the cntire amount ptrici rtith
intercst as the respondent failecl to dcliver possession oI thc flat as per

2. The complainant has alleged that he booked flat -104 in the project
Acropolis 'I' at village Dongri Taluka-Vasai, District_ Thane. price agreed for
the flat was Rs.29,70,000/ - area of flat being 2g7.70 srq.lt.. Agreement of sale
of flat was registered on 6.9.2013. At the time of agreemen! the complainant
paid Rs. 5,94,000/-. Under the scheme the complainant was requirecl to pa_y
20% of consideration and balance g0 % was to be paid up ftont by availing bank
loan. Interest on loan was to be paid by developer for initial 20 months. The
agreements were registered on 05tr, September 2013. The resporltlent agreed to
deliver possession by 30s September,2f)14. The financing co_puny ,,iuur.p- j ,,t

Respondent.

agreement.



80"o loan in respect of flat no 104 Th. a:"r,, ..r,,^ ^r _-

september,2014 and 30,h #:# H"::: :::;1ffi.*,.::: fl"
responclent failed to deliver possession on the said date. The complainant had
to seek rental accommodati<

orworkorrebpo"d",,i""i:;:i;':ili'JTil:'.:'r"":::H1,":
date for derivery of possession as the respondent is showing differe,t size of
Ilats. The complainant therefore, desires to withdraw from the project and
seeks refund of the amount paid with interest.

3. The respondent has resisted the compliant by filing explanation. The
complainant therefore, has n

rCrCr Bank are necessary ;:::::flji:;::::H:j:i[:J:::
joincler. The complainant was all along made aware that CIDCO had issuecl
N.A. permission for clevelopment in 2009 but failed to have infrastructure in
place. The complainant was aware of the risk in the investment in this project.
The comprainant had agreed to take possession after occupation certificate or
completion certificate was received from concerned Authority. CIause g of the
agreement is very specilic about it. So the respondent cannot be penalisecl for
the delay in obtaining occupation certificate.

4. The Housing Development and Infraskucture Limited was grantecl
environment clearance for rental housing scheme of MMRDA at village
Chikaldongri in Vasai_Taluka.

18,755.60sq.mtr.,.,n"0."-.,IX',1T.*i"J,:"".:::T" jffi ,,;"::
from 17d'June,2010. On 29s April 2015 environmentrt .tuuru.r.u *u, 

"r,.,_ra"aup to 17th July,2017. HDIL failed to obtain consent from pollution Control
Board for the operations. pollution Control Board did not consicler promoter,s
applications in that respect. On grh Augus! 20lZ it granted consent to operate
for the entire land of HDIL on certain new preconclitions. On 25rh April, 2017,



the promoter applied to Vasai_Virar Municipal Corporation for grant of

"".,,:.iH::i 
,:r:: 

ft ; J:;:" #::J::: ff ::fi:TIl
pending. The promoter applied to the chief fire o(ficer of municipal
corporation for N.O.C. which woulcl expire on 31* July, 2015. There was a
dilficulty in getting electric connection. In late 20-17 work for setting up
kansformer was started by MSEDCL. Work of granting permanent connection
is still pending. Architect has certified that 100 % work is completed in the year
2016 itself. The fire rlepartment of municipal corporation is sitting on the
application for grant of NOC since the year 2015. The promoter is therefore,
unable to get occupation certificate.

5. As per clause 10 of the agreement the complainant is entitled to refund
of the amount if the developer failed to give possession by late date by giving
30 days' notice in writing together with simple interest at the rate of 9 % p. a.
If the complainant is agreeing to said terms the respondent be permittecl to
sell the flats to a 3.d party.

5. On the basis of rival contentions of parties following points arise for my
determination. I have noted my findings against them for the reasons stated

Points
Findings

1. Has the respondent Iailed to deliver possession
of flats booked by complainant as per agreement
without there being circumstances beyond his
control?

AJ{irmative

Affirmatir.e

;,. ,D

2. Is the complainant entitled to the reliefs clainted ?

below.



3. What orcier?

Reasons.

7. Point no. I & 2- As far as complainant booking ftats is concerned
the respondent is not denying the same. Early date of possession ancl late
date of possession alleged by complainant is also not denied by the
respondent. The respondent has enumeraterl the reasons for the delay in
delivering possession. The respondent is relying on relevant clauses in
the agreement in defending clelay. On behalf of complainant reliance
was placed on clauses g & 10 of the agreement. The responclelrt is also
relying.on clause 10 of the agreement. Copies of agreement of sale are
placed on record by complainant. Clauses of the g of the agreement gives
the earlier date of possession as 30d September, 2014 and Iate date of
possession as 30th September, 2015. They are subiect to force majeure and
timely ava abirity buircling materiar and orders of Goverrunent and
Judicial Authorities.

8. Clause 10 of the agreement reads as _ for any reason whatsoever if
the developers are unable or failed to give possession of the premises to
the purchaser on or before early date or late date, the purchaser shall have
option of making time the essence of contract in this respect by giving 30
days' notice and thereafter, the developer shall refund amount of earnest
money with simple interest at the rate of 9 "k p. a. from the clate of
pavment.

9. Shree Patel leamed counsel for respondent has submitted before
me that 90% of consideration of amount has been paicl by financial
institute. There are tripartite agreements. In the event of cance atio, first
right of refund goes to the banl. He has enumerated the di{ficulties faced
by respondent in delivering possession. -(, "

As per final orcler



10. On the other hand it is submitted on behalf of complainant that
early date for delivery of possession was 31st March 2076 and,the late date
for delivery of possession was 31.i March 2017 which is clear from Clause
8 of the Agrcerncnt.

respondert failed to deli

The complainant wants to withdraw as the
ver possession on the dates agreed ancl therefore

complainant issued notice in that respect as required under Clause 10 and
thus the complainant is entitled to the refund of the amounts with interest.

l1 The Agreements in favour of the complainant were executed on
31.05.2013. Early date of possession promised by the Respondent was 30th
September 2014 and late date of possession was September 2U15. It means
that possession was promisetJ in less than one and half years or 2yz vears
since the date of agreement. The complainant was to pay 20% of the price
and the balance was to be made up by seeking bank loan. Now de{ence
being raised by the responclent is that Housing Development and
Infrashucture Limitecl which had obtained development rights for a Iarge
piece of land at Dongri had to allot the relevant piece of Iand to the
respondent for Development by obtaining alr rerevant clearances.
However, HDIL failed to obtain clearance from pollution Control Board.
Likewise, application for grant of Occupation Certificate from Vasai Virar
Municipal Corporation was not granted.

12. No doubt the agreements show that the land was acquirecl from
HDIL which had evolved group housing schemes. On that basis the
respondent floated present scheme. However, HDIL is not a party to the
present agreements. The respondent was himself dealing with HDIL.
Now, he cannot hicle behincl rhe said party to clefend delay in clelivery of
possession. Likewise, obtainirg of occupation certificate from Municipal
Corporation was look out of the respondent. The responder.rt being a

\,,.. . ,v
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professional builder must have been knowing the ways in which the
Municipal Corporation and its staff memhers work. lt was for the
responclent to fix the date of possession b1, taking into consicleration all
these circumstances. Once he gives promise to deliver possession on a
certain date that promise is binding upon him. Not only that but two
dates for delivery of possession are mentionecl in clause E. A further
period of one year was allowed to the respondent by showing late clate of
possession after a period of one year. No tl0ubt the concerned scntence
finds the words subject to receipt from concerned authoritv occupation or
completion certificate interalia of the said premises and also a proviso that
all amount till then due and payable by the purchaser 111_ have been
paid Grant of completion certificate is not an unforeseen even. once a
builcler completes all formalities as provided under rules rejection of
occupation certificate is not possible. The rejection occurs only when
compliance uncler Rules is not made. Likewisc, clearance from pollution
Control Board will not be withheld if all complianccs ur.rcler Ilules are
madc. If some compliances are not done by the rcspondent, he has to
blame himself for that. Once he had given early date of possession ancl
late date of possession to the complainant he was bouncl to honour the
word and dr.liver possession as per agreement. Now he cannot claim
extension of fime for delivery of possession. In fact, in Clause l0 of the
agreement liberty was given to the allottee to makt, time essence of
contract by giving 30 days, notice and seek refund of the amount of
earnest money with interest @ 9% p.a. Non, complainant has approaclred
this authoritv ulder Section 1g of RERA for refuncl of the amount lvith
interest. As discussed above, it is the respondent who has fairc.ci to deliver
possession as per agreement without there being circumstances be_yond
his control. Consequentry, the comprainant is entitlecr t. clainr refund of
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the amount with interest under Section 1g of RERA. The complainant
claims to have been paid 20% of the price as earnest month. tsalance g0%
is claimed to have been paid by seeking loan. The responLlent is not
denying having receiveci such payments. Agreement with the Finance
Company is not placed on record. Likewise, the stamp duty paid by the
complainant can be refunded to him on his withdrawal from the project.
Consequently, the complainant will be entitled to refund of entire amount
paid by him to the respondent except the stamp dutv together with
interest as per Rule 1g of RERA from the date of paymentr. I th"r"fo.o
answer to Point No.1 & 2 in the affirmative and proceecl to pass following
Order.

ORDER

1) Subject to the complainant repaying the loan of Financial lnstitution
respondent shall pay to the complainant amount in respect of flat No
104 as mentioned in exhibit 7 rvith the complaint except the stamp
cluty which can be refunded together with interest at the State tsank
of India's highest marginal cost of lending rate which is at present
8'65'/" pl.* 2% from the date of receipt of those amount. Exhibits 7 &
8 shali be part of this order.

2) The respondent shall

of this complaint.

pay complainant Rs. 50,000/- towarcls the cost

3) The respondent shall pay those amount within 30 days since the date
of this order

4) The complainant shall execute cancellation Deeds at the cost of the
respondent.

Mumbai.
Date:27.09.2018

'tvdl't(Madhav-Kulkarn i)
Member & Adjudicating Oificer

MahaRERA


