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Pleadings of complainant.

The complainant has filed this comPlaint u/s. 18 of Real Estate

Regulation and DeveloPment, Act 2015 (RERA) He contends that he booked

Apartment No. 902, B-Wiag of Respondent's Hill View Project situated at

Chembur. This aPartment is in the sale comPonent of the ResPondents'SRA

project. The respondents a$eed to deliver the Possession of the flat on or

before 31.t May 2015. The resPondents have failed to deliver the possession of

the flat by 31sr May 2015. The comPlainant wants to withdraw Irom the Project

and clairrrs his amount with interest and compensation.
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Def ence of respondents,

2. The respondents have filed the reply to submit that the complainant

was aware of the fact that the project was being developed under SRA scheme

and therefore the possession of his flat was likely to be delayed beyond the

agreed date of possession. Not only that, this was the tentative date depending

upon the availability of the building materials and the possession was likely

to be delayed because of the Govt. Rules, orders, regulations, etc. They admit

that they have not handed over the possession of the flat to the comPlainant

on agreed date because the letter of intent required them to seek various

permissions and approvals mentioned in it. The nain reasons which delayed

the project are;

1. Acquisition of CTS No.148. the adioinins plot. One oI the

conditions is to acquire this private plot and to include it in the

scheme. Its owner was not traceable and therefore the acquisition

proceeding was started by SRA on 30.03.2015. But thereafter the

said authority did notfollow itup and the plot is not yet acquired,

Hence, FSI of the same plot has not been granted to the

respondents

2. D.P. Road setback by VCCM- as per the condition laid down by

LOI, the respondents' Architects applied to MCGM on 25.11.2013

to Bet D.P. Road setback land demarcated from A.E.
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(Survey/D.P./TNC/Dept. of MCGM) and to hand it over free of

cost and free of encumbrarces to MCGM for obtaining CC for the

Iast 25"h of sale built up area. However, they did not get any

response from 25.11.2013

3. NOC for 60 mhs. Wide Anik Bandra Pinirapole road. In this

context to meet the requirement of L.O.L they apPlied on

28.12.2009, however, on .4.2070 they received a letter lrom

MMRDA to rehabilitate a mosque. On 20.4.2072 they explained

their hability to accornmodate the said mosque in SRA scheme

and that issue was pending till 13.10.2016 when they filed revised

application for NOC

4. Hish Rise NOC applied for High Rise NOC on 10.03.2013

The concemed authority issued it on 19.04.2017

5. Revised 1,OI lettet dated 7.6.17 - The application for revised LOI

has been submitted on 7.6.77 and it is pending. Hence, they

contend that the project is delayed

3. Therefore, respondmts contend that the complainant is not

entitled to get the refund of his arnourtt especially when the project is

nearing its completion.

4. The following points adse for determination. I record my findings

Y
thereon as under: -



POINTS. FINDINGS.

1. Whether the respondents failed to deliver

the possession of the flat on agreed date? Affirmative.

2. Whether the respondents have been

prevented by the causes beyoncl their control

from completing their project in time? Negative.

3. Whether the complainant is entitled to get

refund of his amount with interest? AIfirmative.

Reasons:

Legal Provision. -

5. Section 18 of RERA provides that when the promoter fails to comPlete

or is unable to give possession of aparrment in accordance with the terms of

the agreement for sale or duly completed by the date specilied therein, he shall

be liable, on demand to the allottees in case allottee wishes to withdraw ftom

the projec! to return the amount received by him with interest at prescribed

late and compensation also.

6. The rules framed under the Act have prescribed the rate oI interest. lt

is 2% above the State Ban-k of Iadia's highest marginal cost of lending rate. It

is currently 8.5%. Hence, the allottee is entitled to get the hterest @ 10,5%

from the date of default till handing over the possession of the flat.
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Delayed Possessioru

7. The parties are not at dispute on the point that the respondents agreed

to deliver the possession of the flat to the complainant by the end of May 2015

but they have not delivered it till the date of complaint. Hence, I hold that the

respondents have failed to hard over the possession of the flat on the agreed

date.

Reasons for Delay:

8. The learned Advocate of respondents submits that the respondents

were required to take several permissioru and approvals from various

authorities mentioned in the letter of intmt dated 19.10.2011. She has pointed

out the reasons of dela, viz. acquisition of plot bearing CIS No.148; D.P. Road

setback issue; rehabilitation ofthe mosque; the delay caused by the authorities

in granting high rise NOC and revised letter of intent dated 7.6.'17 which arc

refered to above. According to her, these causes were beyond the control oI

the promoter and tfrerefore they could not complete the project in time.

9. At this stage it is necessary to keep in mind that Maharashha

Ownership of FIat Act, 1963 is in force ard Section 88 of RERA permits its

application. The agreement for sale has been executed in accordarce with the

provisions of Maharashtra Ownership of Flat Act. Section 8 of the said Act

provides remedy of refund of the allottees' amount on promoter's failure to

give possession in time, Its clause (b) provides that if the promoter for reasons
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beyond his control is unable to give possession of the flat by the date specified

and a period of 3 months thereafter or a further period of 3 months, if the

reasons still exist, then promoter shall be liable on demard to refund the

amount already received by fum with simple interest @ 9% p.a. from the date

he received the same till they are refurded.

10. In view of this provisio& I find that even if it is proved by the

respondents tlat they were prevented by the causes which were beyond their

control to complete the project in time, they are entitled to get tlle extension of

6 months at the most and not more than ttlat. In Neelkamal Realtors Pvt. Ltd.

Versus Union of India Writ Petition No.2737 of 20l7,Hoa'b1e Bombay High

Court ir its Ordinary Original Civil Judsdiction has held that the promoter

having suJficient expedence in open market is expected to have a fair

assessment of time required for completing the proiect. So when the promoter

offers ary flat for sale and specifies the date of possessiolL he has to assess all

the difficulties which he is likely to face in completing the project. Once he

specifies the date to deliver the possessio4 he is bound by it. However, in

ordel to athact the customers, promoter specifies the earlier date though he

knows that he would not complete the conshuction on the date so specified.

This is nothing but the dishonesty of the promoter and he indulges in such

unJair practice in order to attract the customers for selling his product and to

Brab their money at the earliest opportunity. Here, in this case the

.\
\\



respondents have mentioned that since begiruing of the launch of the project

they were aware of the fact that various NOCS, permissions and approvals

were required and the problems they were likely to face. Despite these facts,

they have executed agreement for sale with the complainant in Iuly 2013 and

promised to deliver the possession by end of May 2015. Therefore, I find it

difficult to hold that respondents have been prevented by the causes which

were beyond their control, to complete the project in time. The pleadiags of

the respondents further demonstrate that they have not acted vigilartly to

pursue the matter witl'r the authorities. They carurot take advartage on their

owrr wrongs and reasons assigned by them

Entitlement of the Complainant.

11. The complainant has filed the statement of his claim marked exhibit- A

The respondents have admitted the receipt of all amount. The respondents are

liable to reimburse the amount of registration charges, taxes because the

complainant camot be made Lo sustain this loss caused due to respondents'

failure to complete the projecl on time. The complainant is entitled to get

interest at prescribed rate which is 27o above the SBI's highest MCLR. It is

currentlv 8.5%

12. The complainant is entitled to get refund oI the amount paid by him to

the respondents because respondents have failed to deliver the possessron oI

the flat on agreed date. Respondents have defaulted in keeping their promise
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and hence they must shoulder liability of repayment. ln addition to the

aboye amourt, the complainant is entitled to get Rs. 20,000/- towards the cost

of the complaint. Hence, rhe order

ORDER

A. The respondents shall refund the amount mentioned in payment

format marked Exh.'A'with simple interest @ 10.5% p.a. from the

respective dates of their payment till they are refunded to the

complainant

B. Exh. 'A' shall form the part of this order

C. The charge of aforesaid amount shall be on the flat booked by the

complainant tilt they are refundcd

D. On the satisfaction of the claim, the complainaat shall execute the

deed of cancellation of agreement for sale in respondents' Iavour at

respondents' cost

Mumbai
Date:10.09.2018

: \t "3. \B
(B.D. Kapadnis)

(Member & Adjudicating Officer)
MahaRERA" Mumbai



i)
Mr. Haresh Ishwat MaEwaai

CoEplai.Bt No, CCOO6Ofi)OOOO43984

Payment Format

567157

02654t

Central Bank
Of India

(4,50,0o0)+ The
Na\ieeval Co
Op Barr-Lld

50 o00

Form 26 AS

Sr.
IIo

Irate A.aouEt Purpose Receipt
No

Cheque
No

Baak NaEe

I
03ls l2or3 4,00,ooo/-

Consideration
Amt 545

567155 Central Bank
Of India

2 03l5l2013 2,OO,OOOl- Consideration
Amt

s46 000011 Central Bank
Of India

3
2s l5l2or3 7,OO,OOO/-

Consideration
Amt s49

4
20l6l2Or3 5,OO,OOO/-

Consideration
Amt s53

567599 Central Bank
Of India

5
o8l7l2o13 5,00,o00/-

Consideration
Amt 570

5674O4 Central Bank
Of India

22107 /2Ot3 5,OO,OO0/-

Consideration
Amt 575

56781r Central Bank
Of India

7
2210712013 s.35,600/-

Serice Tax +
Vat 578

567810 Central Bank
Of India

8
02 /09 l2ot3 5,OO,O00/-

Consideration
Amt 615

567817 Central Bank
Of India

9
02l09 /2ot3 s,oo,ooo/-

Consideration
Amt 616

567818 Central Bank
Of India

Central Bank
Of India

1()
24 /09 /2013 3,OO,O00/-

Consideration
Amt 617

o34582

11
24109 /2013 s.00,0oo/-

Consideration
Amt 614

o34583 Centml Bank
Of India

t2
02lot l2ot4 4,50,OOO/ -

consideration
Amt 771

034595 Central Bank
Of India

13
02/o1/2Or4 r,96,500/-

Consideration
Amt 772

o34596 Central Bank
Of India

L4
19l4l2Ol4 2,6A,690 l-

Con sideration
Amt a74

o47156 Central Bank
Of India

15
04l to 12013 5,O0,000/-

Consideration
Amt 475

034585 Central Bank
Of India

16
04lrol2ot3 5,OO,OO0/-

Consideration
Amt 476

o34586 Central Bank
Of India

t7
03 l06l2o14 s,o0,00o/-

Consideration
Amt 941

047158 Central Bank
Of India

1a
23l07l2or4 s,oo,00o/-

Consideration
Amt ro49

o47 762 Central Bank
Of India

22 /09 /2014 4,26,1491-
consideration

Amt 1194
o 19150 Central Bank

Of India
20

07 I rr /2014 t,9651- TDS t275
Form 26 AS

(TDS)

2t
orltt/2o14 4.5OO l-

TDS
t276

6

19

S



22
o7 / 11 l2Ot4

TDS

127723
07 / \L /2014 5 oo0

TDS

L27A
24

07 11 2014 000
TDS

1279
Form 26 AS

DS25
07 11 2014

TDS

1280

t7 o9 2014 5 000
TDS

t28t
Form 26 AS

S27
07 /11/2Ot4 s,oo0/-

TDS

t282
Form 26 AS

S2E

07 / rL 12014 5,O00/-
TDS

L2A4
Form 26 AS

DS29
o7l rt /2014

TDS

r2as
Form 26 AS

S

08 11 2014

TDS

t2a6
Form 26 AS

(TDS)

s,0o0/-
TDS

1294
Form 26 AS

(TDS)32

33
8 11 2014 2,6a7 1 -

TDS

1297
Form 26 AS

(rDs)

ot / 1212014 1 98 ooo
Consideration

Arnt 1382
o l9 155 Central Bank

Of India34
17 / t2 /2014 5 o00 TDS 1435

Form 26 AS
(TDS)

ll] t2/2014 TDS 1439
Form 26 AS

(TDS)36
23 /t212014 1,98,O00/-

Consideration
Amt t448

019159 Central Bank
Of India

2U 12/2014 2,OOO / - TDS t46t
Form 26 AS

(TDS)38
27 lt2/2014 5,O00 TDS t462

Form 26 AS
s

29 /1212014 4 95 000
ConsideraLion

Amt 1463
019156 Central Bank

Of India

07 02 2015 2 000 TDS r582
Form 26 AS

(rDs)

20 o3 2015 I 98 oo0
Consideration

Amt l66t
066532 Centra.l Bank

Of lndia42

43
25 03 2015 2 000 TDS 1670

Form 26 AS
(TDS)

07 /0412016 4 95 000
Consideration

Amt 2055
019803 Central Bank

Of India44
o3 o5 /2016 s,o00 /- TDS 2to4

Form 26 AS
(TDS)

TOTAI t,o1,44,o9L I -

5 oo0

07 1l 2014 5 o00

.-;,e- )*'.,^.^-6J ' ' -+*'1 ilt

Form 26 AS
s

Form 26 AS
S

26

30

31

37

39

4t

40

{

il"
c,

*

d-J

)) uv,/L lu*'*

5,000/_

3,OOO/_
Form 26 AS

(TDS)

s,ooo/-


