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MGItrtr-cFrED/tl
Ref . No. : MCH/G EN /13-1.4/707

To,
The Commissioner of Sales Tax,
8th Floor, Vikrikar Bhavan,
Mazgaon,
Mumbai - 400 010.

February t2,201.4

Dear Sir,

Subject: a) Clarification on new rules inserted with retrospective effect from
20th June 2005 vide Notification no. VAT 1513/CR-'L4lTaxation-1
dated 29.1.2014and

b) Extension of due date for filing of VAT audit report in case of
builders/developers for the period 2072-13 by six months from 15tr'
February 2014to 14tt AugrrstzAl4.

The Finance Department has issued Notification no. VAT 1513/CR-
147/Taxanon-1 dated 29.1..201,4 (Copy of |Jotification enclosed as Annexure -'A')
to amend the Maharashtra Value Added Ta;r Rules, 2005 retrospectively with effect
from 20th June 2006 in order to give effect of the observations made by the Larger
Bench of the Hon'ble Supreme Court of India in case of ltrI/s. Larsen I Toubro Limited
and anotlrcr as. State of Knmatakn and anotlrcr and other connected matters vide its
order and judgment dated 26.9.2013. Subsequently vide its orcler and judgment
dated 37.7.201'4, the Hon'ble Supreme Court of India have clarified that if tlrc
petitioners fle reuised returns in terms 0f this order and/or Notification dated 29,1,201.4,
such return.s ruiII be exarnined by the concerned nssessing officer nppropriately in nccordnnce
tuith lau. In order to comply with the ner',' rules and also for purpose of filing
revised refurns, our membels have issued certain queries, apprehensions and
representations which are given below, for benefit of the trade we kindly request to
issue appropriate clarification in the natter at the earliest:

a) There is no procedure for issuance of certificate confinning 100% RCC
framework completion certificaterby the Locat/Planning authority. Tllus
the certificate will have to be obtained from a registered RCC constrltant,
hence we request to kindly prescribe format for issuance of certificate by
the RCC consultant ol clarify that the certificate issued by registered
RCC consultant confirming in so rnany words that "the plinth level of
(building name) is/was completed on (date)" shall be sufficient,

b) whether completion of 700o/o RCC framework should be read as 100%
RCC framework of the floors or entile building being constructed?

c) whether the occupancy certificate specified at sr. no.(d) & (e) of the
Table in Rule 58(18)(a) includes Part occupancy certificate issued by
concerned authority for pelmitting occupancy of certain units/floors of
the building after complebion of 100% RCC framework?
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d) Many a times, the local authority endorse on the back side of the
conunencement certificate stating that the conunencement certificate is
further extended upto 'x' floors, instead of issuing certificate of plinth
level work completion. Kindly clarify that th; extension of the
commencement certificate by endorsement on the back side would be
accepted as certificate of plinth level completion,

e) While the stamp duty has been collected on higher of the actual cost of
land or value determined in accordance with the Annual Statement of
Rates (including guidelines) prepared under the provisions of the
Bombay stamp (Determination of True Market value of property) Rules,
L995 however requirement of proving before the Department of Town
Planning and valuation in cases where stamp duty has been paid on the
basis of actual cost of land is resurting into repetitioru hence it may
kindly be clarified proving before the Departmenfof Town Planning ani
Valuation that actual cost of land is higher may not be essential in such
cases and the deduction of actual cost of land would be allowed,

0 In order to comply with the proviso inserted in Rule 5g(1A) kindly
clarify the procedure required to be followed by the buildey'de*reloper
and for uniformity purpose format of the ceitificate may kindly be
prescribed and indicate the authority within that depaitment who
would be authorised to issue such certificate to our members?

g) \Alhether the builder/developer would be eligible to claim subcontractor
deduction, labour and service charges deduction and set off of tax paid
on purchases of material attributable to the work done until siage
during which the developer enters into a contract with the purchaser 6f
the flat/unit? To what extent shall the claims be allowable, may kindly
be explained by way of illustrative example for sake of clarity ani
uniformity among the trade,

h) considering that certain flats have been handed over to the buyers,
request to kindly clarify whether percentage specified in table for
purpose of Rule 58(18)(a) for determining the value of goods involved in
works contract from the stage the developer enters into contract with the
buyer can be followed in the initial yeuifor the entire agreement value
or every time certain amount is received/receivable from the buver of
the flat/unit?

i) The Larger Bench of Hon'ble supreme Court of India has clarified in
Para 115 of the order and judgment dated 26.9.207g that, "the actioity of
construction undertakenby tht deaeloper ruouldbe uorks contract onty Voi ttL
stage of tlrc deaeloper enters into a contract ruith flat purchaser/' accordingly
request to kindly clarify whether percentage specified for determinilg
the value of goods involved in works contract from the stage thE
developer enters into contract with the buyer will be apphcjle to
builder/developer opting to pay tax under composition scheme?
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on recomputation of the taxable turnover and tax tiability by applying
the new Rules, there shall be scenario of excess tax paid in some years,
accordingly it may kindly be clarified that in case of builder/developer
the excess tax payment in certain years can be adjusted against
additional tax liability of remaining years including subsequent
period/years?

what shall be procedure of claim refund on account of excess tax paid or
set off of tax paid in case of the builder/developer?

In terms of the order and judgment of the Hon'ble supreme Court of
India dated 31..1..201.4 in SLP (Civil) no.14753/2013 (Copy of order
enclosed as Annexure - 'B') whether the assessing authority would
consider for examination in accordance with law the revised refurns
filed by the builder/developer after the date of issuance of Notice of
assessment in Form 301?

m) In accordance with the order and judgment of Hon ble Supreme Court
referred to in point (l) above, the builders/developers are permitted to
file revised returns to give the effect of the observation of the Hon'ble
Supreme Court and recomputation of the taxable furnover of sales, set
off, tax liability as per new Rules inserted recently. For sake of
administrative convenience it may kindly be clarified that the
builders/developers can file one single revised return (Annual) for the
respective period comprised in one year for the period from 2006-07 to
201'2-13. In this regards appropriate procedure to be followed for
Purpose of filing one single revised retum for entire year may also
kindly be prescribed to sake of clarity,

n) As the new rules have been inserted recently vide Notification dated
29.7.201'4, kindly clarify regarding the interest applicability on the tax
liability determined now in accordance with new rules?

As the effect of the Supreme Court judgment by way of amendment to Rule
58(1) and Rule 58(1,4) was under consideration and in absence of rule amendment it
may not be possible to complete the audit of developers, hence vide Trade Circular
no.LT of 20'1,4, dated 4J1..20'1.4 administratively decided that Audit report in Form
704 pertatning to developer for the period 2012-13 if filed within one month from
the due date i.e. on or before 15th February 2074, then penalty under section 61(2)
shall not be imposed. We enclose herewith copy of the Trade Circular as Annexure
-'C' f.or your kind perusal. We request to kindly issue appropriate clarity on the
above queries/apprehensions in connection with new Rules as it would necessary
to evaluate the Rules carefully and appropriately for purpose of the recomputation
of tax workings for the period from 2006-07 to 2011-72, preparation and filing of the
revised returns, audit by the VAT auditor by considering the implications of
recomputation of tax liability of earlier years in the VAT audit report for the year
2012-13, accordingly it is being requested that the due date for filing of VAT audit
for the year 2072-13 kindly be extended by six months to L4*,August 2014 which

t)

k)
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gives sufficient time to complete the VAT audit correctly and shall serve the ends of
justice to both auditor and the auditee.

In view of the aforesaid submissions, we kindly request to clarify/ consider
the above queries/apprehensions/representations of our members by way of FAQ
as appropriate, and also request to be considerate and kind enough to extend the
due date for filing of VAT Audit for the year 2012-13 in case of builders/developers
by six months from L5t February 201,4 to 14tt August2014.

It is our humble prayer to accede to our request and grant extension of due
date in the above matter in appropriate marurer at the earliest.

We request you to kindly provide us an opportunity to meet and express the
concerns in person.

Thanking you.

Yours sincerely,
For MCHI-CREDAI

Chief Manager, Finance & Admin.

CC:
The Joint Commissioner of Sales Tax (HQ) 1, Maharashtra State, Mumbai,
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ITA!{ NO.53 couRl No"2 SECTTON III

guPa,8!tE couRT oF Il{DtA
nScoRD or PRocsEDIl{GS

9etlLLon{E} for $pecial Leave to ApSreal tcivil} No{s}.1.,i11"53y'201.3

(Froaa the Judgment and order daLed 30/10/2012 in Wp No.z44s/20]^2
ol The $IS$ COltRr Or BOusAy,

EUIIJDERS ASSOCT*T3OII CIF I!{DIA Fetifioner (e)

vgRsug

STATB Of !{AIIARASHTRA &. A!{R. Respondent {s}

{with apptn(a) f,or axeurpt{on trom flli.ng c/c of bbe lnpugned order
and prayer fcr interin rel{Ef end offlc* report }

WITH SLP(C) NO. 125? of 2013
(witb pralrar for interim reliet and offi.ce report)

batar 31/0L/201{ These Fotib,lons were calLed on for }rearlng today.

C0E&.1,f l
gO$rB&& l'{R, JUSTICE R,l,t. IIODIIA
XION'BLE I'tR. .,TIISTICE St|fVA KIRTI $MGIt

l'or Petitioaer{E)
srP l-41"53 Mr. Vinayak ,Fatkar, A.dv.

!dr. Ashvin Acharya, lDv.
ur. s. &avi Slrankar,Adv.

SLp t25? Pr. Sbhi.Ehek UEnu SJ.ngbvi, Sr. Adv.
!{r. Farimal Shroff, .},dY,
![r, Ankur $a{galr Adv.
l{r, l{aheslr Agarwal, Adv.
Mr, E"C. Agrawala'Adv.

For Reeponde*t(s) Mr. D.I. Khanbata. AG
!4r- Shekhar l{aPhade' Sr. Adv.
Mr. ,Anl"ruddha F. UaY€E"Adv.
$r. Chinnoy Kbal.adher, Adv.
Mr. C. }tahindarkar, Adv



hearfu:g counsel t,he Csurt nade the following
ORDER

!-tr. D,J. Kharnbata, learued Advocate General

fqrr .the Stats of !{aharashtra submit,E that, the

controversy in t"he apecial leave patlt{ons stande

cancludEd by a thrEe Judge Beneh deciEion of Lhis

Caurt in ,{/s. largea & foubro "['Jrulted and anothet vp.

gtate of Xarnatajca and anotlrer and Ath€r connesfed

naiters decided on 26.9.?0L3. Lrearnad Advocate

Geaeral further infor$s us that in aeccrdaxce rrtith lhe

judgrment of, thlE Court Ln &arsen & f<rubro {gupra,l ' a

notifLcatLon dated 29,L.3014 has been published {n the

official Gazette.

2. l$e have aleo conEldered thE eubmissions

AhhiEhek !{anu $inghvi, trearned ganlor couneaL

of

for

gr.

the

petitioner in SLP {C} No. 1257 oE 2013'

3. wE are satlsfied that tshe controversy in tha

preEent special leave petit,icns is concluded by Ehe

decision of this Court in Largen & f,oubro (supta) '



I

${e, a"cc$rdingLy' dt"rPose of the special Leave

petLtiona in tecms of that decigLon' It ig' howev€r'

clarifled that il the petl.tionaru lrave any grievance

about the Notifi,cation dated 29 '1'201{' they gtay

purau€ thelr remedy in that regard' We further

clarl.fy that if th€ p€titioners tlle revised returns

in terns of thlg order andy'or Notiflcation dated

29 .1 . 3034 ' errch returng wlLl be examined by tbe

concerned asseerlng officer appropriately in

aceordance with lar*.

tPardEeXl Kurnarl
AR-curn-FS

{&enu Diwan}
Court Maater



Oflice of the
Commissioner of Sales Ta:<
86 floor, Vikrikar Bhavan,
Mazgaon, Mumbai 4000 10.

TRADq_CIRCULAR

Mumbai, dated 04 -ol- o-oltl

Sub: Audit Report to be frled by developers in form 7O4 for 2OI2-13.

Background 3

1. The Maharashtra Chamber of Housing Industries (MCHI), Promoters

and Builders Association and 1O other petitioners filed Special Leave

Petition(SlP) before the Hon. Supreme Court against the order of Hon.

Bombay High Court (Writ Petition no. 2O22). The Supreme Court has

decided these petitions by its common order dt. 26/0912013. The

Supreme Court while upholding the Constitutional validity of the

amendment to the defrnition of Sale of MVAT Act, has clarified that-

(il " The actiuitg of cnnstrudion undertaken bg tlle deueloper utould be

rzorks contract onlg from tlv stage when the flat purchaser enters

into a contract utith th.e deueloper and tlnt tle value addition to tlrc

goods transferred after sueh agreernent can onlg be made chargeable

to tax bg tle &,ate Gouernment.'

(ii)Tlre Court has furtlrer stated that, "toxitrg the sale of goods element

in a worlc,s oontract us permissible euen afier incotporation of goods

prouided tax is directed to the ualue of goods at the time of

incorporation and does not purport to tax tle, transfer of immouable

propeftg. Tlw mode of uafuation of goods prouided in Rute 58(1A) hz,s

to be rea.d. in the mo;nrrer tlwt meets tfus crtteria." The Court has

directed the State Government of Maharashtra to bring clarity in

Rule 58 (1A) as indicated above.

rru. fJf,tllrJ-,,9v9l, I I

No. Trade Cir. No.

D :\0000HQ1\buildersVrade cirucular{auditre portTO4}02,doc



In order to give effect to the Supreme Court judgment, it is necessarJr to

arnend Rules 58(1) and 58(1A) of the Maharashtra Value Added Tax

Rules,2o05. The amendment to these rules is under consideration.

However, it may take some time to effect the amendment.

The prescribed date for frling the report of the audit under section 61 in

Form 7Q4 for the financial year 2012-13 is 15*' January 2014. In

absence of amendment to rule 58(1) and rule 58(1A), it may not be

possible to complete the audit of developers.

In view of the above, it is administratively decided that if an Audit

Report in form 704, pertaining to developer for the period 2Ol2-13, is

filed within one month from the due date i.e. on or before 15th

February 2OI4, then penalty u/s 6l(21 shall not be imposed.

If any member of the trade has any doubt, he may refer the matter

to this office for further clarilication.

r
4#_inrfir T<IREERI

Commissioner of Sales Tor,
Maharashtra State, Mumbai.

No. Build-Deyep/Adnl,-Relief.OF,-10/Adm-,8- Mumbai, Dt. O4-0 | '2o lrl

Trade Cir. No. 1 r of 2Ol4

1. Copy foEwarded To :

The Joint Commissioner of Sales Tax (MAHAVIKAS) with the request

to upload this Trade Circular on the Departments web-site.

2. Copv ferwarde4with compliments for infolmation,tp-:

a. The Officer on Special Drty, Finance Department, Mantralaya, Mumbai.

b. The Under Secretary, Finance Department, Mantralaya, Mumbai.

c. The Accounts Officer, Sales Tan Revenue Audit, Mumbai and Nagpur.

2.

8.

4.

auwar)
Joint Commissioner of Sales Tax (HQ)l,

Maharashtra State, Mumbai.

D:\0000HQl\builders\Trade cirucu la r{a ud itreportT04}02.doc


