
BIFORE THE

MAHARASHTRA REAL ESTATE REGULATORY AUTHORITY
MUMBAI.

COMPLAINT NO: CC0060000000022836

Bhailalbhai Danabirai Irarmar Complairanis

Versus

M/s. Raj Builders & DcveloPer
Rajesh Arvind Surti
(Raj Rcsidencir)

Respondcnts

MahaRERA Rcgn: P51800002739

Coram: Shri ts.D. KaPadnis,

I lor.r'blc N{cmber & Aclludrcating Ollicer

Appearance:
Complainant: Aclv.Nlr' Deepak Malekar

Respor-tdcnts: [n person.

FINAL ORDER

9'h May 2018.

The cornPlainant coniends that hcr bookecl flat no' 60.1, B-Wing tn

saleable component of lesPondents'SRA Project Coregaon Naviagrllti

Co.C)p. I lousrng Societv, NIJ. Road, Goregaon (Wcst), Mumbal (ltaj

Residcncy). l'he respondents failcd to executc the agteelrent for salc evcn

after receiving more than 1(191, of the considelation and thelclole' he

rcrluests to direat the rcspondents to t'xccute ancl register thc agrcement

for sale in his iavour uncler Sectiolr 13 of Real Estatc (Regulation and

Development) Act, 2016 (RERA). The complainant further contends that

cven aiter issutng the allolmont icttcr of Jlat no 601 to him, the resPondcnts

enterecl into an agreelnetlt ior its sale \'vith Nlr' Ramesh llivedi & NIrs'

Yashoda Trivcdi anrl thcrebv indulgccl into fiaudulent act and Praclise(l

unfair practice
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2. lhe resPondents plead not guiltv. Thcy have Jiled the reply to

contend that thcy issuecl plovisional allotment letter datcd 16 03'2009 in

complainant's favour on the comPlainant's Promise that hc shall strictly

conlply with terms and conditions of allotment letter. Thc comPlainant

made inltial paymcnt of Rs. 4,11,000/- and thereafter did not Pay any

money to the rcsPonclenis. Rs. 6,85,0tX)/ becan1e tluc iou'alds 4lh

instalment on completion of the slab. 'l'he comPlairrant did not PaY il

though several remindcrs wcrc sent to the comPlainant. On the colltrary,

the complainant askerl the respondents to refund his amount Since fhe

complainant clid not follorv thc pal"ment schcdulc, the aliotrncnt lettcr

stood cancellecl. Ihc complain.mt is the Sccrctary of Goregaoll Naviagrrrti

Co.Op. Housing Society and there(ore, he used to come in the contact of

Responcler1t No. 2 vor)' frequentlv I hercfote', solnetime in or about

Septernber 20'13 the rcsPondents hanclcd ovcr the dralt agreemcnt to lh(l

complainant and askcd tim tu Pay thc stamp duty, servicc tax and VA-l'

immcdiateJi,. But rhe cornPlainant dicL not Pay thc same and dicl not pay

Rs. 6,85,000/- which became due Since the comPlainant claimecl lelund ol

his amount, the resPondcnts forfeitetl its 50% Thc responc{ents issued a

cheque datect 22.06.2016 in the name of complainant arrcl clated 17 06'20.16

in thenameof cornPlainant's l\'ile Smt. I'ushpattn each tor Rs 1,00,000/ '

The complainarlt rcccived this pavurcnt llc also colLected rclnaining

amount of Rs. 5,500/- in cash. I'hcrcfore, lhe resPondents contend that the

complair-nnl is no more an allottee and he is not entillecl to 8et any retund

3 Follolt'rng Points arise fol nry detelninatiorr and I re'ord l11v

fincliltgs thcrcon as urrier:

FINDINCS

Affirmative

POINTS

1. \{hethcr the complainaltt is'allottee' and MahaRI]RA

has jurisdiction to cntcrtain this conlPlaint?

2. Whether the resporrdents have lailed to cxccutc and

register lhe dBreclncnl for rdl( ever aftor retcipl oi
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more than l0% of the tolal consideration of flat no

601 and thereb). contravcned Scction 13 of RERA?

3. Whether the rcsPondcnts cnLcred into fraudulcnt

act and practised uniar practicc by teselling flat

No. 601 to Mr. Ramesh l'rivecli & Mrs. Trivcdi by

executing agreement Ior sale and registcring it?

4. What order?

Aftirmative

Rcfund ol
amount \{,ilh
intcrcst.

RtrASONS

4. Ihere is no drspufe Lreth'een the parties that fhe complainant booked

flat no. 601, B-Wing situated in saleable cornponcnt of the resPondents'

project and the respondents crccutcd the provisional allotmcnt lcttor datcd

06.03.2009 on recerving Rs. 4,11,000/- from the complainant. Thc

respondents have taken the stand that evcn aftcr casting oi a slab and even

after rccciving the demand letters, complainant did not pay them Rs.

6,85,000/ lvhich bccame due and therefore, by letter clated 12.07.2011 thev

have cancellccl the allotment. The learned aclvocate of the complainant

submits that Lhe clernancl lettcrs shoh, the ad.lress of the building \'\.hich

had been demolished by the respondents in the year 2009 ttseli Thereiorc,

these reminLlers upon which thc rcsponderlts are relying upon wele ncver

sent to the complainant He also subrnrts thaL thc signatures pulported to

be that of the complainallt as recipicnt of the lettcrs are his forged

signatures. He has Laken me through various documents to convincc mc

on this point. Ilowcvcr, I do not iind it necessary to go inLo its details

because bhc rcspondcnts themselves have Drentionecl in lheir replv that

somcwhere in September 2013 they have hancleci over the draft of

agreement for sale to the complainant ancl askecl him to p.ry stam]r dut],,

service [ax and VAT. This cond uci of thc rcspondents therefore, sho!^,s that

the,y waived the Ietter of cancellation datecl 12.07.2011 . 'l his conduct of ihe
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rcspondents' further shows that the ParLies l"vcrc labouring undcr thc

impression that the allotment letter/ booking of the flat was in forcc.

5. The respondenis havc referred to thc Payment of Rs. 2,05,500/

madc aftcr cancellation of the allotmer1t letter. Accordlng to the

respondcnts, they paid Rs. 2,00,000/- by cheques issucd in the names of

complainant an.l his lr,ife I'ushpaben seParately. Thc 1carued advocate of

the complainant has Ialsilied this contenhon of tl-re respondenrs b1,

pointrng out the agrccmcnts cxccuted by thc rcsPondents n'ith Nlrs.

Pushpaben in respect oi room rro. C,110 and with thc comPlainant irr

respect of room no. D/11 of thc old building wherebv they agrecd to Pay

compensation to complainant and his u'ife due to the harclship facerl by

them on account of demolition of the old buildrng He has also Pointcd out

the receipts dated 07.06.2016 passecl bv the complahant arncl his u,'ife thar

each receivcd Rs. 1,00,000/- on accourt oI advanccd rcnL. The resPondenls

have not therefore, proved that thev refundccl Part of amount of th€'

complainant as contendecl lry them. In view of this, I lxld thal tho

compla[rant being a buyer conres under the definitlon ol the al]ottee J-he

complalnant complains that thc rcspondcnts are guilty of contuavening or

violatrng thc provisions of Scctiot 7 & 13 oi RERA. llence I fincl that this

Authority has julisdiction to entertain this complaint under Section 3l of

RI,]RA

6. 'fhc copies of allohncnt letter procluce(l by tlle Parties shou's that lhc

respondents agr-cc to sell flat no 601 to tl.ie comPla inalli for Rs 13,70,000/

and complainant paicl Rs.4,11,000/- aganst the value of lhr: tlat. After

coming of RERA into forcc thc respondents arc liable to execute thc

agreement for sale oI thc said flat in cornplainant's iavour uncler Section 13

of RERA.

7. The cornplaillant himsclf has produced the coPy of rcgisteled

agreemenL for sale clated 31 12.2013 executecl by the resPondents in favour

of Mr Ramcsh I'rivedi & Mrs. Yashodha Trivedi showing that the
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respondents agreecl to sell tlat no.601, B-wing, 6th floor of thcrr Proiect ior

Rs. 52,50,000/-. Hence, I fincl that tl, ese facts are sufficienl to Prove that lhc

respondcnts are guiltv of Practisrng unfair Practice and they indulged in

frauclulent act within thc meaning of Seclion 7 (c) & (d) of RIRA

8. The learned Aclvocate of the complainant requests to dircct fhe

rcspondents k) cxecute the agrccment lor salc for flat no 601' B-Wing in

complainant's favour ancl he relies upon the cxParte order passed bv this

Autho ty in Mohanlai Mrstry - vs- Mahesh Nark, whcreln the resPondcn[

is dlrected to execute ancl legister the agteement ior salc' Another cast'is

thai of Vinocl N. Tclwani- v/s- Rur-rwal Conshuctions ln this caso also the

respondenl rr'as clirected lo execute the agreemerlts ior sale in favour oi the

allottecs. In thcse cases, there was no issue Icgarding the exccution of the

agrccments of thc booked flats in favour of subsequent purchascrs and

ihercfore, these ha'o juclSemcnis are not aPPlicable to the facts of the case

However, there is much confusion on the concept of preccdent' hence I take

this opportuniq/ to deal with this legal asPect'

c). Artrc le 141 of the Cor1sti tution of Inclia dcclares tha t Lhe la w clecla red

by the Suprcmc Court shall be binding on all the cour-ts within I erritorv oI

lndia. Hcnce the iudgements ol thc SuPreme Court are bintling on all

Governments, tribunals, institutions and the subjccts of the countr)''

10. 'Ihcre is no exPress Provision in the Constitution of India or in any

Iaw for the time being in torce to rnakc the decision of the Parent Iligh

Court bin<1ing on thc Sr.rborclinate Courts' lherefole' the Supremc Court

itself has declrrcd thc lau'on this point in M/s' Flastlndia Companv

Lrd.,Culcutla'\,s-Collector oI Culcutta, AIR 1962 (SC) 1893 The Supreme

Court has held that undcr Articlc 215 oI Constitution of India' cvcrl' ] tiglr

C-ourt shall be a Court of recolcls and shall have a1l thc porvers of such

Court jnclucling Lhe Poh'er to punish for contemPt of itsell and its

subordinate courts Undcr Article 226, it has Plenary Powcr to issuc ordcrs
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of \^'rits for oriolccruellt oi iuncldrnental liBlrts iultl ior any oihcr purl'osc

b any Person (x aLlthoritv incluctirg approl'ri'lto goverlurcrlt !\'itlill rts

tc[itorial Jurisdiction Uncler Articlc 227 it has ,urisdictiol] ovcr all courls

and tribunals thl oughout itc tcl ritorics to !\'hich it cxc'l i ises jur isdichou' Il

u,ould be anomalous to sLrggcst that a ilibunal over u'hich High Court has

superinlenrlencc can rgllolc thc lan' (lcclarccl L)) that court and start

procci.ding, in violatioll oi it llreleltr|o' thc clecisioll ot the Parent High

Court is binding orl a1l thc suL'orclln'rlc courls autl h ibuuals n'orking unrler

its tcrritory. Th('ldw h,rs [T cn c]arifit'd bv I]ive ludgc Be[ch of th(' Holr'blc

Supreme Court ill Ccntral tsoalrl ot I)an'oodi Bohr'l Comlnunitv - vs -

State oi L{aharashtl-a l\lI{ 2005 (S(.) 752 tt'hcrcin rule ol' ju,.licial clisciplrn..

ancl proprietv h.rs hcctr consirlcrccl llte Suprtlmc Court has held that ir1

case of c()nllict of dccisious, tl'tc t'arlict judgtlmelrt oi co-cclual ltnch is

binding on the subsequcnt co-ilqual Lrerlch and it lrolds the lreld till it 15

ovcr ruled bY latP5cr beLrc}'

1l 'l hereforc, as per il'tt-sc provistolts thc dccision of the Suprcmc Court

is bincling, on all subordirlatc (oults, tl rbun'tls' irstitutions 'rnd citiren! o[

hrdia. Similarh', the jLtelgcnrcnt o[ tht' I ligh Cour t is also bindirrg on a1l its

suborclinatc courts, tribunals, itlstitutiurs arld citizeus rc'siding in rts

tcrri lorLll iuriscl ictiorr.

1,2. lhere ts r-to ProYisrorr ln la!l' that the Prcvious dccision oi cluasi-

judicial authority likc NlahalLlillA is biltcliug ou its bcnches' I Ioh'ever' tho

judicial ProPl icty anrl disciplint'i'lcnrand that if th(] Authorit-v takes i1 viclv

anciilitnct'clscleviationtllet'tnhilr'ltrrakiltgthccleviatior'ltheAuihority

must cxlrrcss iis vicw ds t() i^'l1v oarlier vic\^' has rlot bcc follou'cd in the

subsequcnt tlocision. Sutch dcviatiorl l'rorn carlier vi(lw urust bc for legal'

Iogica] ancl rcnsonable grouncls lot doing iusii'c lhrs is nc'(:ssarY to

nraintain ;r judicial cliscifrlin(l ln the irlstitutiorl
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13. Now turling to the cas(l on hilrld I collle across thc juclgmcnt ot

'l'hrtc Judge Bctrcl'r ol the I lon'[,le SuPrcrne Court h'hich l']'ls clealt \'\'-jth

similar situation in H.ulsa V Candhi-v/s Sli'rrrkar Ilov AIR 2013 (SCl2lt73'

'fhctcu'asallotmetrtlettorotali'liintavouroithcl'laintiff'l'hesamctlat

n,as agrced to bc sold Lry thc Plonlotor k) subsequcnt l'uvcr bv enterit]g

into rcgisteretl agrccrrcllI kl salt'' I'lairrtili sor:i1lrt relicf ot sPc'jfi'

periotmance oi contract bascd orl 'lllotmelrt 
icttcr' In such situalion th('

Hon'blc High Court drrc'tcd thc Prornoter Lo rcfund thc amount oi

plaintiff lr'ith lnt('rest ,rl1(l tllc sanl' orclel h'rs I't:cll corrtirrl1ecl [-rv the

Ilon'ble SuPrcmc Court. 1he Suprcme Court rulcd or lcgal Point that in

thc absence of aS,reenlcnt tor salc cntered ir'lto betweerl tho PIaiItiff and the

promoter thcre Lan]]ot be arlY r-i8ht in lavour ot Plaintif t h'tth It-gartl to the

specifi. Pcrforrr.rnao ol thc 
'ontra(t 

an(l thcrctore cor'\tirmcd thc orclcl of

the Hon'blc High Court clirectiig thc Promoter to rcfuml tl'tc l'urctrasc

prrcc ltith irtcrcst 'l he ie'rrrrcel A(lvo'ak) ol the complarnarlt submits thai

undcr Section l3 ot RERA thc comPlain'rnt rs clrtitled to 8cl the reli('' of

execution of thc agreemcnt k)r sal!- antl case of I Iatrs'r Candhi arosc out ot

provisions of Th(' N'laharastra L)h'rlclshrP f lats Act (lvlolr/\)' Sectron 4(1)

ofNl()liAissimilartosccti<lrrl3olRIiI{A,l.hconlvrlitfcrcllcebetlvccnthc

th'ois,scction13olRlll{APohihit:'thcPrrrm\)terlromrcretvingmore

tlmn 10i% of the tot.rl valuc oi an aParlmcnt tfithout clltcring into an

agreement krr salt'altcl in se'lion 1(1) of Nlt)lrA thc limit is 209;' Heuce

I lansa Cancihi's ctrsc apPlies to the lacts ol the rtlsl] on hand'

14. In thc facts ar'ld circLrrllslances o[ thr: cast" I tincl |hat once thc

promotcr has exocukld thL'aflcclncnt lot salc and rtlgistercd ii in lavorrr of

Mr. & MIs. I'rivc.li, it is not dcsiralrlc to Sive dir-c'tioll to tlrc resl-'ondents

to exccute tlle agreedrcnl ior sale o[ thtl samt- []at iu colnplainaut's iavour

espccially whorl there is rlo $'hisPor o[ lrra]trfi(l(:s ot N'tr" and Nlrs Tlivt:cli'

Thcv appear to Lt LTorrafide Plrrchasors Iol valuc- Soction 7 (3) oi RliltA

\-,
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provides that instead oI cancelling the re8istration, the AuthLrrity car'l Pass

suitable orcler to meet the ends of iusrice Similarly, S'ection 37 of the Act

also permits thc Authoritj/ to rssue dircction bY exercising its Pou'ers to

meet ends of justico. I fincl it necessary to direct the resPondcnts to reiund

Lhe complaindnt's amount with illterest at presct ibed rate which is 2ol'

above StsI's highest MCl.R, it is currently 8.059,i. 'lhus, the cornplainant is

entitled to get his amount of Rs. 4,11,000/- \a'ith simPle intelcst at thc rate

o{ 10.0596 from thc dale of Pavmcllt till it is refunded widr Rs 20,000/-

towards the cost of comPlaint. l'hc resPondcnts expr-ess therr willingness

to compl), with thc orcler. llence, the following orcier.

ORDER

The responclent shall pay the complainantRs 4,11,000/- with simple

intercst at the rate of 10.05?i lrom the rlatc of PaYmcnt till its refund'

The rcspondents shall pay the comPlainar.rt Rs 20,000/- to*'41i5 lhc

cost of the complaint.

The resPondents alc lvarncd not io indulge lnto frauclulent act arld

practise unfair practice henceforth

Mumbai.

Date:09.05.2018
f)''
apadnis )

g
(B D.K

Nk:mber & Adiudicating O{ircer,
lVahaRERA. Mumbai
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