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FINAL ORDER

30th January 2019.

Pleadings of the parties.

In this complaint filcd under Scction I 8 of the Real Estate (Regularion

and Development) Act,2016 (lLERA), the complainanr complains that he

booked Flat No. E-505 in Respondents' registered project',S REE SIIAKLN
GREENS" situated at Virar. The Respondcnrs agreed to deliver its possession

on or before December 201,1, but they have failed to dcliver it till the date of
complaint. He wants to \,!ithdraw from the project and therefore he claims his

amount with interest and,/ compensation from the respondents.

2. Thc Respondents have filed their written statement to admit that they

have failed to hand over possession ol the flat on the agreed date. Ihey further

contend that though Vasai Virar Municipal Corporation (VVMC) does nor



have proper infrastructure to grant fire NOC for ,,high rise,, buildings and
therefore though they have applied for Occupation Certificate they have not
received it. According to them, the Environment Department has not given
consent to operate sewerage treatment plant and therefore environmental

clearance is delayed. These reasons are beyond their control. The complainant

booked the flat undo Tripartite agrecment. under 20:g0 scheme. IIDFC Bank

disbursed Rs. 22.92,294/-. Out of it the respondents paid Rs. 1,75.900/-

tolvards stamp duty, Rs. 29,295/- towards VAT and Rs. 72,540/_ towards

service tax on behalf of the complainant. Thercfore, respondents cffectively
received Rs. 20,14.559 - Thev deny,the rcceipr ofRs. 1.40,000/_ in cash in
the month of January 2014. They have further contended that they have

reccived only Rs.23,47,560/- mentioned in the confirmation of accounts

marked Amexure 'A' anached to their reply. Thcy paid Rs. 3l,5OO/_ towards

rent to the complainant for the period September 2Ol6 to March 2017. 
.Ihe

complainant was willing to continuc in the project till March 201,1. The
project is completed and they are in the proccss of obtaining occupation

certificate. Hence, they rcquest to dismiss the complaint.

3. Follorving points arise for consideration. I record the ljndings thereon

as under: -

Points

l. Whether Respondents have failed to deliver the

possession ofthe booked flat on the agreed date?

2. Whether the complainant is entitled to ger

his amount with interest?

Findings,

- Affirmative.

- Affirmative
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ITEASONS

Legal Provision

4. Section 18 of RERA provides that if the promoter fails to give
possession ofan apartment on lhe date specified in the agreement for sale then

the allottee is entitled to get refund of his amount with interest and/ or
compensation from the promoter, if the allottee wishes to withdraw from the
project.

Delayed Possession.

5. There is no dispute between the parties that the respondents agreed to
deliver the possession ofthe flat booked by the complainant on or befor€ rhe

end of December 2014 but it has not bcen handed over to the complainant

till filing ofthe complaint. Hence, I hold that the respondents have failed to

hand over the possession ofthe flat on the agreed date.

6. Since the respondents have ,'ailed to delivcr the possession ofthe flat on

ths agreed date, the complainant has excrcised his oplion to withdraw

from the project and demand his amount with interest and/ compensation. This

right is conferred upon him by section l8 and he cannot be therefore

compelled to continue in the project against his will.

Reasons for Delay possession

7. The respondents have contended that they have constructed a ,'High

rise" building. WNIC approycd theirplan and therefore they have constructed

the building. Horvever. the WMC has no proper infrastructure required as per

the letter of Mahar,rshtra Fire Service Directorate and therefore VVMC is

unable to give no objection certificate to its department for granting O.C. It is

a fact when VVMC approved the plan for High rise building, it ought to have

\\,
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set up propff infrastructure required under the law to render their sen,ices.

Fortunately, the Govt. of Maharashtra through its Urban Development

Department has issued circular No.TPS. I 8 l6lCW452/16/tJD-13 dared 29th

lanuary 2017 under the Maharashtra Right to public Services Acr,2015,

thereby the Municipal Corporarions and Councils have to provide services

regarding the issuancc ofOccupancy Certificare within 8 days from the reccipt

oftheir applications. The rcspondents have completed the project and they are

in process ofobtaining occupation certificate. Be that, as it may.

8. Even if it is taken for granted that the respondents had some reasons

which delayed lheir projcct and they were beyond their confol, they are

entitled to get the maximum extension of 3 months ifsuch rea^sons exist and

if they continue further then the respondents may get a period of 3 months

more as has been laid down by Section 8 (b) ofMaharashtra Ownership Flats

Act,1963 which is still applicable in the State of Maharashtra and Scction Ii8

of REIIA also permits it to apply. Even after giving the credit of these six

months to the respondents, I find that drc project is delayed. Thcse grounds at

the most can be taken into consideration as mitigating circumstances to refuse

thc complainant's claim for compensation and thereforc the prayer for

compensation is refused.

Entitlement of Complainant

9. The Complainant has filcd his statement showing the amount paid by

him to the respondents. The respondents havc also filed statement of

confirmation along rlith thcirrcply. I have heard both the panies on this issue.

I lind that there is no dispute bet\r,een the parties about the loan amount and

amount paid in cash. Therefbre. the payment ofthese amount has been proved

by the complainant.

10. According to the complainant the Bank disbuned Rs.26,00,000/- on

23.01.2014 from his loan account. The Bank deducted the EMIs which were

payable by the respondents and paid the balance amount

V (



11. The Complainant contcnds that he paid Rs. 1,40,000/- in cash in the

month ofApril 2014. According to him, the respondenrs insisted upon him to

pay the said money in cash beftire entering into agreement for sale. He

withdrew the said amount by three cheques and paid it to the respondents. In

order to support this, he has filed the Affidavit to that effect. I lence, I hold

that thc complainant has proved that he paid Rs. 1,40,000^ to thc respondcnts

in cash.

12. The complainant further conteads thal he paid Rs. 29,400/- towards

registration charges and this facr has also not been disputed by the

respondents. The complainant claims Rs. 5,962l- paid on stamp duty and Rs.

11.236/- paid towards Bank processing fees on 21.01.2014 and 24.12.?013

respectively. The respondents have committed default in delivering the

possession of the flat on the agreed date and thereby they have incurred

liability to refund the amount paid to them by the complainant. Not only this,

the respondents haye also incurred liability to reimburse the complainant all

the amount which he had to pa)y' spend connecting to the transaction of
purchase of the flat. He is not at fault and therefore he cannot be made to

sustain these losses. Hence I hold that the complainant is entitlcd to recover

all the amount, the payment of which has been mentioned in the payment

statement marked Exh.A. Complainant is also entitled to get Rs, 20.000/

towards the cost ofthis complaint.

13. Section l8 ofRERA conf'ers right to allottee to recover the amount

with interest at prescribed rate. The rulcs framed by the State of Maharashtra

have prescdbed rate ofinterest is 2% above the Slate Bank oflndia,s highcst

marginal cost of lending rate which is presently 8.55%. Thus, the

complainant is entitled to get simple interest @ 10.S5% on the aforesaid

amount from the date oftheir respective payments till they are repaid by the

respondents. However, thcv are entitled to get set offof the rent amount Rs.

31,500/ and the EMIs of loan paid by them



ORDER

A. The respondent shall pay the complainant the amount mentioned

in payment statement marked Exh. A which shall form the part ofthis
order s,ith simple intcrest @. 1055% p.a. from rhe date of their

payment till the relirnd.

B. Respondents are entitled to gct set offofthe rent amount

Rs. 31,500/ and the EMIs of loan paid by them.

C. The rcspondent shall pay the complainant Rs. 20.000/-

towards the cost ofthe complaint.

D. The charge of the above amount shall be on the

complainant's booked flat till his claim is satisfied.

E. The complainant shall execute the deed ofcancellation of
the agreement for sale on respondents' cost on satisfaction ofhis

claim

3t)- \.u
Mumbai

Date :30.01.2019

(B. D. Kapadnis)

(Member & Adjudicating Officer)

MahaRERA, Mumbai
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