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Coram: Shri B.D. Kapadnis,
Hon'ble Member & Adjudicating Officer

Appearance:
Complainants: Adv.Nirav Joshi.
Respondent No.1 : Mr. P.P. Pisal.

Respondent No.2 : layakar & Partners

Respondent No.3: Absent/ exparte.

Common Final Order.
22id November 2018.

Complainants are the allottees of respondents' M.M. Residency

project situated at Kurla, Mumbai. Their necessary infomation is as

fo11ows.

Name Amount paid. Flat
No.

Date of
Possession

Nijam F. Pathan Rs.2L,70,000 / - B-504 3L.12.20L2

Tabrez Mandviwala Rs.24,10,800 / - R,-302 3'1 .12.2012

Rizwan S. A:rsari Rs.85,000/- B-1,404 3^t.12.2013

Pravin Kadam Rs.31,10,000/- B-205 31,.72.2012

Respondents have failed to deliver possession of the flats till the date of
complaints. Complainants want the possession oftheir flats. They request

to award interest on ther investmenls till they get the actual possession of
their flats and compensation also u/s. 18 of dre Real Estate (Regulation

and Development) Act. 2016 (lbr short, RERA).

2. Pleas of N,I/s. Unity Land Consultancy and M/s. M.M. Developers

have been recorded in these cases. they have pleaded not guilty. However,

M/s Spenta Inliastructure and Devclopment P},t. Ltd. have failed to

remain present and contest the complaints.

3. Unity Land Consultancy (Mr. Pisal) have not filed their reply

Ir,,s. M.M. Develope$ have flled the reply containing the following facts:

a. Slum dwellers occupied C.T.S. Nos. 6(P) and 7(P) ofvrllage Kurla

and they formed Kurla Kadam SRA CHS Ltd. The said society entered
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into a development agreement with N4/s. Uni[ Land Consultancy. a

proprietary conccrn of Mr. Pramod Pisal and gave him powcr of attomey

to givc him development righrs ofthe said Iand.

b. The slum rchabilitation authonty (lbr short, SRA) approved slum

scheme and issued letter of intent dated 25.03 2004 in the name of M/s.

Unily Land Consultanc)'.

c. I\4/s. Unit) l-and Consultancy were not able to carr]' oul lhe

constructron and therelore thcy entered into a joint venturc agreemen!

with N,I/s. M.M. Developers on I 5.12.2004 to develop the project.

d. The slunr rehabilitation authorily approved the plan of rehab

building on 09-0'l.2004 and gaye commencement certificate on

15.03.2007.

s. I\,{/s. M.M. Developers conshxcted 300 rehab lencmcnts out of
458. and transit lcnements also.

ll The slum rehabilitalion aulhority rssued intimation ol-approval of
building plan ofsale building on 21.11.2007 and issued commencement

ceftificate on 22.12 200'l upto plinth lcvcl. Ir,Vs. M.M. Developers

constructed 8 slabs ofsale building.

g. Nfls. M.M. DevelopeB cntered into the joint venture agreement

with lr{/s. Spenta Inliastructurc Pvt [,td. on 12.08.2008 and N{/s. Unity

Land Consultancy signed it as a confimring party.

h. There uere 85 complainrs including lhat of the respondenls'

projecl with Anti-Corruptron Bureau and as per the order ol'the Hon'blc

High Coun, they were transfbned to lligh Power Commifiee for

investigation and hearing.

i. The lligh I'ou'er Committee granted cx parte stay to 50yo salc

component and cnlire TDR on 19.05.2010 and it had been vacated on

31.ll2.2014. 'lhc rcspondents contend tlrat the order had been

communicated to thenr on 25.03.2015. The construction aotrvities ofsale

corrpone|rt \r'ere stavcd during this period ol'4 years and l0motrths.

.i. M/s. M.M. Develope.s took the bookings of the complainaits

during this period of stay and rcceived their mone)'.

k. The registered deed ol cancellation ofdevelopmcnt agrcement had

bccn executed by N,l,/s. M.M. Deve)opers and M/s. Llnity Land

Consultancy on 22.07.2015 showing M,'s. Unrty Land ConsulLmcy shall

make lhe remarning constuction. Ivl/s. M.M. Developers shall be erlitlcd

to rcceive the balance of consrdcration from the alloltecs to whom lhey

sold the flats. M/s. UniLv Land Consultancy shall hand over the possession

of those flats only though M/s. M.M. Developcrs 10 the allotlees.
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4. On the f'acts mcntioned above. l\4./s. M.M. Developeru contend that

after qrncellation of .ioint venturc agreement dated 15122004 on

22.07.2015 I\4/s. M.M. Deve lopers are not concemed with the proiect and

they arc not promoters or co-promotcrs. hcnce, MahaRERA does not get

any jurisdiction to entenain these complaints against them. They fufther

contend that as per the agreement dated I 5. 12.2004, thcy discharged their

liabilir.'- by constructirg 300I'lats oirehab building and also constructcd

the salc component to the extent of8 slabs M,'s. llniry l-and Consultancy

allowcd thcm to sell 85 llats in thc sale component in lieu thcreot'.

According to thern, the project could not be complcted wrthin time

becausc ofthe stay granted by the High Po\r'er Committee. during the

perrod from 19.05.2010 to 25.03.2015. This penod of stay should be

excluded from thc pcriod ofso called delay. They furthcr contend that, if
the period of stay is excluded, thc complainants are entitled 10 get

possession on or belbre 30.10.2017. However. they have filed complaints

before the said date. Hcnce, drey are premature. They further contend thal

as per thc deed of cancellalion datcd 22.07.2015. M/s. Unity Land

Consultancy have taken the responsibilis of the remaining proiect but

N,l,/s. Unity Land Consultancy wrongly mentioncd thcm as promoters

&,hile registering the proiccl. Hence they are not liable lo Pa,'- any intcrcst

or compensation to the complainants who happen to be the investors. M/s.

Uniry Land Consultancy in the Arbitmtion Petition No. 302 of20l5 filed

an at)idavit agreeing that he will construct the sole component within l8

months and the said undertaking was given on 26.06.2015. MM
Developers further contend that some allottees filed their

complaints which were taken to the Maharashtra Real Estate

Appellate Tribunal. Nine alloltees settled their disPute before the

Appellate Tribunal and on the basis of the consent terms the

Appellate Tribunal passed an order wherein those nine allottees

gave up interest of four months that is, they aFeed to comPute the

interest ftom 1" October 2017 instead of 1't June 2017 as directed

by this Autho ty. Mr. Pisal took the responsibility to comPlete the

project. M.M. Deve)opers have relinquished their rights to receive

Rs.88,03,255/-. The liability of Mr. Pisal shall continue till the

completion of the project and it shall be comPleted within 18

months from 1't May 2018. All the amourts payable by Mr' Pisal

shall be adjusted towards the amoLrnt Payable by the alloftees and

that order shall not act as precedent. Therefore, M.M. Developers
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submit that they are relieved from the liability of comPleting the

project and to satisfy the allottees. Hence they p.ay to dismiss the

complaints filed against them.

5. Unity Land Consultancy rely upon Appeal No

AT006000000000030 Mr. Pramod Pandurang Pisal-v/s-Abdul Rahim

Thakur to submit that in the group of Appeals the allonees (of those

appeals) gave up interest of four months and agreed to take interest liom

01.10.2017 and agreed to extend the period ofcompletion by 18 months

fronr 01.05.2018. Ilence, Mr. Pisal requests to decide these matters on the

same Iine.

6. Following points arose for detemination. I record my Iindings

therein as underr -

POINTS.

l.Whether MahaRERA has jurisdiction to

entertain conrplaints against tr4/s. M.M.
Developers?

2. Whether promoters delayed the possession

ofthe flats booked by the complainants?

3. Whethe. the promoters prove that the stay

Order ofIiPC was in fbrce t'rom 19.05.2010 to

31.12.2014 and it delayed the projecte

4.Whether the complainants are entitled to get

interest and,/or compensation ulder Section 18

ofRERA?

FINDINGS.
Atf irmative

Affirmative

Affirmative

Afflrmative.

5. Who is liable to pay interest/compensation A1l the respondents

to complainants?

RtrASONS.

Jurisdiction.
7. trI/s. M.M. Developers have taken the stand that since the deed of

cancellation of developnent agreernent dated 15.12.2004. has been

exeauted on 22.07.2015, they have no concem with the project and they
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cease to be promoter. lt has been argued before mc that IU,/s. Uniry Land

Cohsultancy broughl thc necessary permissions and approvals at initial
stage, thcrcailer tr4/s. M.M. Developers & Ir,!,/s. flnit) Land Consultancy

entered into the agreemenr on 15.12.2004 to develop the land of the

society. On its perusal, I find that N4/s. M.M. Deyelopels unde ook

responsibility ofbringing remaining approvals. sanctions and to makc the

construction ofrehab componcnl and sale component as wcll.

8. I\,rs. M.M. Developers enlered inlo -ioint venture agrcement with

M/s. Spenta lnfrastructwe and Dcvelopment Pvl. Lld. on I2.08.2008 and

inducted M/s. Spenta Inlrastructure and Developnlcnt P\4. Ltd. to \\'hich

I havc referred to whrle narrating the lacts of the case. Thereafter. N'I,/s.

M.M. Developers & M/s tlnity Land Consultancy have entered into thc

deed of cancellatiorr of the agrcem€nl dated I5.12.2004. lt $ very

surprising to note that though Nrs. M.M. Developers constructed onl)

100 rehab units and 8 tloors of building no. l, thcy sold 98 flats to the

purchasers rvhose nanrcs have heen menlioned in Annexure-A appendcd

to rhe agreement. lt rs also agreed betrvccn trl/s. M.M. Developers & !11s.

tlnity Land Consultancy that NUs. M.M. Developers shall collect the

balance anount of consideration fron those 98 purchasers. M/s. Unity

Land Consultancy shall not hand over the posscssion of lhose llats

directly to those purchasers but posscssron thereof shall be handed over

to them through M/s. M.M. Developers. \oticc clausc-2(i) ol'the
agreement shows lhat M/s. Unilv Land Consultancy undertook the

responsibility ofconstructjng entire sale building \uithin 24 months ofthe

agreement. In clausc-I4 thereof it is mentioned thal lrs. M.M.

Developers shall not bc liable to construc( and allot additional area of an,v

nature to M,'s. Unio' Land Consultancy and N'l,/s. Spenta lnl'raslructure and

Development Prl. l,rd. etc. So on the basis ofthis deed ofcancellation.

M-/s. M.M. Developers claim that they cease to be a promoter as they have
*ousted themselves from the project"

9. The agreements of saic have heen cxccuted by N,ys. M.M.

Dcvelopers & M,'s. Unity Land Consultancy, lhe dced ofcancellatiorl has

not been enlered into by them with lhs consenl of the allottees and

therefore this deed ofcancellation is not binding on the allottces. Sectton

2 (zk) oi the Act delines promoter. Ptomotcr means a person who

constructs or causes 1o be consfucted an indcpendent building or a

building consisting ol apartnrents. Thc defrnition also mcntions that a
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personwho develops the land into proiect also comes within the dcfinition
of promoter. By appll,ing thcse ;-ardsticks to the l'acts of rhe case, I do nor

have any doubt to hold that the Nrs. M M. Developers come urdcr the

definition ofpromoter. Thcy cannot oust themselves ftom the project \yith

the help ofdeed ol'canccllatior ofthc de\elopment agrecment.

I0. ln this contcxr- it is necessary to notc that thc dispute berween thc

N,l/s. Spenta Iufrasructure and Devclopment P!1. [,td. and the respondents

reached to the Arbitrators. 'l he copy of appiication filed under Section -
l7 ol'the Arbitration and Conciliation Act, 1996 in the Arbitration
Proceeding has becn brought to m_'- noticc. The lcamed Arbitrators have

passed an order thereon recently on 28.04.2017. They have held that the

joint venture agreement of thc respondenls with N{/s. Spenta

lnfrastrucrure and Dcveloprnent Pvl. Ltd. still holds the ficld. In vie\r ol'
these developmerts. I find that M/s. M.M. Developers continue lo be thc
promoter of the project and hencc. this authorit] has jurisdiction ro

entertain these complaints.

Delayed possessioo:
I l. There is no dispute bclween thc panies that N,f/s. M.M. Developers
& M/s. Unily Land Consultancy entered inlo agreements fbr sale with the

conrplainants beforc 2012 and to Rizwan S. Ansari before 2013. The

respondents do not dispute the f'act that whcn they entercd into agreclnents
for salc wirh complainants. theJ,agreed to deliver thc posscssion oftheir
flats as contcnded b,,- the complainants. lt is also not in dispute that the

building is incomplete and the posscssion of the llats has Dot been given
to lhc conrplainanls till thc date of conrplaints. Section l8 of RF,RA

clearly mentions that ifpromoter lails to cornplete or he is unablc to give
posscssion of apanment, plol or building (a) in accordance s,irh the

te.ms of the agreemcnt for sale or. (b) as thc case may be. duly completed
by the dalc specified therein. whcre thc alloftee does not intcnd to
wilhdraw from the projecl. allottee shall be paid by the promorer. interest
of every month of delay till handing over ofthe possession at such rate as

may be prescribed. On plain reading ofthis provision the rclevant date ol'
possession would be the agreed datc lbr delrvery ofposscssion entioned
r.n the agreement lbr sale. Therefure. I record my finding that the

respondents have t'ailed to dclivcr the possession of the comploinants'
booked flats on thc ugrecd date ofp,,isession.
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Reason ofdelay:
12. The respondents have brought to my notice that the complalnt in

respect of their project was relerred for its enquiry !o Iligh Power

Cornmittee by Anti-Corruption Bureau as per the order ofthe llon ble

High Court. Order ofHigh Powcr Committee has been placed on record,

it shows that the stay order u'as passed on I 9 05.2010 and it remained in

force till 3l .l 2.2014. According to the respondcnts, it was coml,unicated

to them on 25.03.2015 but I do not t-md any proof sho\\'ing that the stay

order rvas communicated to them on 25.03.2015 Therefore. lbr all

practical purposes, I hold that the order \\as in Ibrce from 19 05 2010 to

31.12.2014.I find that it $as ilr force tbr four ycars and sevcn months and

it caused the delay.

Whether complaints are Premature?
13. Thc rcspondents contcnd lhat ifthis pcriod ofsta-'- is excluded from

compulation. then the complaints are pre-nature l do nol accePt this

submission because I have mentioned that, in the proceedings frled under

Section 18 of RERA the date mentioned in the agreement for sale *'ill
have to be taken into consideration for the purpose ofdeciding thc starting

point of thc promoters deliruh in handing ovcr lhe possession' So far as

the stay order is concemed. this can be considered as mitigating

circumstarice under Section-72 of the Act but it cannot be considercd for

the purpose ol'postponing the date ofdelivery ol possession

14. Thc respondents appear to be very mischierous persons The-v

want to take help of this sta)' order lbr postponing the date of delivcry of

possession but they have executcd the agreemenls for sale durlnS the

continualion ol'stay order <,rnly lhey collcctcd huge moncy from the

allottees. when as per the star- order the)'wcrc restrained liom making

50oZ construction i.e. salc building and using crltire TDR they booked the

flats which were to be consrructed in llture knowing it well that the-'" were

restrained fiom making constructio[ of sale building. In view ol'these

facts. T do not find that thc complaints are prc-matute as oontcnded by

N,I/s. M.M. Developers.

Entitlemcnt of the comPlainants:

15. I havc already ret'crrcd to Sectjon 18 ofthe Act The complainants

want the possession otbooked llals. therefore. they are entitled k) I'et the

iIlterest at prescribed rate on thcir investmenls lbr cvery month of delay
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till they get possession ol their flats This is their statutory right and they

cannot be deprived of it. Stay granted by High Powcr Committee was in

force till ll 12.2014. Iconsider it as the mitigating circumstance. l]nit)'
Land Consultancy undenook to complctc the project u'ithin l8 months as

has been referred to above. Hence I hold that complaihants'enhtlemcnt

starts atier l8 months lrom 01.01.2015. Ihis date comes to Junc 2016.

Liability ofrespondents to pay interest stans from this dale.

16. 'l-he respondents have not disputcd the receipt of monies paid by

complainants. Conrplainants are enlitlcd to get interest on thejr amounts

as per the provision ol Scction l8 ofRERA and rules liamed thereurdcr-

The prescribed rate of simple interest is marginal cost oI lending rate of
interest of SBI \a'hich is nory 8.50 + 2 % p.a. Complalnants are entitled to

get the interest on their amounts mentioncd below from 01.07.2016 and

the interest shall be payable on each month ofdefault.

Comp€nsationi

17. Cornpensation depends upon thc lacts ofeach case. It appears in

these cases that since beginning thc rcspondents have been playing

mischieli They havc nor made it clear to the complainan(s whrle efltcring

inlo the agreements for sale that the project was thc sta)'cd by the I ligh

Po$'er Conlmittee. They have not complcted the rehab component. They

are raking undue advantage of their own wrong b,y contending that since

rehab component has not been completed they are not getting additronal

FSI and TDR also. Thc-r have also failed to keep thcir promise given to

SRA \a,hilc taking the project. They havc begn avoiding responsibility o[
complcting the project in timc. l-hcrefore, in view ol' the peculiar

ctcumstances of these cases, the allottces have been undergoing mcutal

stress because ofall thc uucenajnties They have paid therr money to

respondents long back aud noN they cannot book othcr flats also. They

have sullcred from loss ofopponunity. llence I find that lhe respondents

must pay Rs. 1,00.0001 to each conrplainant on account of albrcsaid

grounds. They should pay Rs. 20,000/ torvards the cost ol the complaints

to each complainailt.

18. Mr. Pisal relies upon Appeal No. AT006000000000030 Mr.

Pramod Pandurang Pisal-v/s-Abdul Rahlm Thakur to submit that in the

group of Appeals the allottees (ofthose appeals) gave up interest of four

months and agreed to takc iuterest fronr 01.10.2017 and agreed to extend

the pcriod of completion by 18 months tiom 01.05.2018.I havc gonc
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through the order passed by the lton'blc Appellate Tribunal. [t rs passed

on the basis of the seltlement arrived at between thc parties of the said

group ol'litigation. Ho\\'cver. in these matters the complainants have not

agreed to those temls hence these matlcrs cannot be decided on the line

of said Appeal.

Liability of respondcnts.

19. M/s. M-M- Developers contend that aller cancellalion of
developmcnt agreetucnt, they u'ere not responsible tbr thc construction of
the tlat. 'Ihcy also point out that M/s. Unrty Land Consultancy have takcn

the responsibility of nlaking construction. M/s. Unity Land Consullancy

accepts its liabiliry to conrplete thc burldrng and their right to receivc the

firnher paynent from the complainants. This is the intemal arrangenrcnt

made by the respondcnts. All the three respondents are the promoters

defincd by section 2(zk) of RERA. Thc explanation provides that all the

pronroters shall bejointly liable as such for functions and responsibilities

specified under RERA or the Rule and Regulations rnade thereunder.

Therelbre, I find that all the three respondents are iointly or severall,v

liable to satisry the awatd passed against them.

Hence, follouing order.

ORDER

A.'l he rcspondents shall pay thc complalnanrs interest at the ratc of
8.5 + 2 percent per atulurn on the complainants' investmcnts

mentioned in para I of this order from June 2017 for every

month ol'dclay till they get possession ol'thcir llats.

B. The respondents shall pa-v complainants for each flat Rs.1,00.000/-

towards cornpcnsation and Rs. 20,000/- towards the oos( ol
complaint to each complainant.

c. The respondent nos.I and 2 shall complele lhc proiect \4ithin thc

period ol onc year from

cc006000000000300.

19.12.2011 as ordered in

(

.-,' L ' (Mumbai.
Date:22.11.2018 ( B.D. Kapadnis )

Member & Adjudicating Ofhccr,
MahaRERA. Mumbai.
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