BEFORE THE

MAHARASHTRA REAL ESTATE REGULATORY AUTHORITY

MUMBAI

1. COMPLAINT MNO: COODaOM000M0S5 704
Krish Vaswani
Favi Harikisan Vaswani

Versus

Fealgem Buildtech Private Linuted
MahaRERA Repn. No, PRIS00MNG2AE

Mabil Yusul Patel

Rajiv Agarwal

lagat Anil Killawala

Masir Mahmud Rafique
Bhishma Realty Lid
Kingmaker Developers Put Lid

2. COMPLAINT NO: CO0600000M07B640
Kingmaker Developers Pvt Lid
MahaRERA Rogn No. PS1900003268
Virsus

Krish and Eavi Vaswani

3. COMPLAINT NO: CCO06D00000057395

Mohtt Vaswani

YVersus

Realgem Buildtech Private Limited
MahaRERA Repgn. No. F51900003268

Mabil Yusuf Patel

Rajiv Agarwal
lagat Anil Killawala
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Complainants

Respondent (1)

Respondent (2)
Respondent (3]
Respondent (4)
Respondent (3)
Respondent (6]
Respondent (7)

Cemplainant

Respondents

Complainant

Respondent (1)

Respondent (2)
Respondent (3)
Respondent (4)
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wagir Mahmud Ratigque
Bhishma Realty Lkl
Kingmaker Developers Pyt Lid

4 COMPLAINT MO COO0GMODNMONTRRST
Kingmaker Developers Pyt Lid

MahaRERA Regn. No, PI1YNNKIG268

Versus

Mohit and Janak Vaswani

5. COMFPLAINT NO: CON06D00000057 394

Varun Waswani

Versus

Realgen Buildtech Private Lirnited
MahaRERA Regn. No. PF1900003268

Nabil Yusuf Fatel

Rajiv Agarwal

Jagat Anil Killawala

Nasir Mahmud Rafique
Phishma Realty Ltd
Kingmaker Developers Pyt Lid

B COMPLAINT NO: COD0SDONN000TEAIH
Kingmaker Developers Pwt Lid

MahaRERA Regn. No. P51900003268

Yersis

Varum and Gehena Vaswarn:

Corum: Shri, Gautam Chatterjee, Chairperson, MahaRERA

Appearance: -

Respondent (5)
Respondent (6]
Respondent (7)

Complainant

Respondents

Complainant

Respondent (1)

Respondent (2]
Respondent (3]
Respondent (4)
Respondent (3]
Respondent (6]
Hespondent (7]

Complainant

Respondents

i) Mr, Harshad Bhadbhade, Adv. a/w Mr, Anwar Landge, Adv.; Ms. Somam Singn, Adv.

and Mr. Sidhharth Pimpale, Adv.: represented: -
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Complainante in complsint nos. 1.3 and 5.
Respondents in complaint nes. 2, dand &.

ii) Mr. Abir Patel, Adv, (i/b. Wadia Ghandy & Co.) a/w Ms. Gayatru Tikale, Authornsed
representative; represented: -

f:.nmp]aina nts in complaint nos. 2, 4 and &,

Respondents in complaint nos, 1, 2 and 5.

Order
December 23, 2019

1. The below Order deals with cross complaints filed by the parties. For the sake of
brevity, the Promoters and related parties are referred to as the Respondents and the
Allottees have been referred to as the Complainants.

2, TheComplainants have booked apartients in the Respondent’s project DB Crown -
Phase 1° situated at Prabhadevi, Mumbai through Application Forms. The
Complainants have alleged that at the time of bocking the Respondent had condirmed
that possession of the said apartment will be handed over by June 30, 2019 with a grace
period of 12 months whereas in the draft agreement for sale the Respondent has now
stated the date of possession as December 31, 2021, They have also stated that even
after having paid considerable amount towards the consideration price, the
Respondent has failed to execute and register the agreement for sale and are
demanding addiional amounts towards the increased carpet area of the said

apartment even though no such change has taken place.

A, Thercfore, the Complainants prayed that the Respondents be directed Lo:

i, directed to give the possession of the apartments on the promised date of
possession as per Allotment Letter Le. by June 30, 2020

ii. tomention the role of Respondent no. 7 in the Agreements for sale,

iii, toamend the possession date, payment schedule and total consideration price
in the draft agreement for sale as promised and register and execule
agreements for sale as per Section 13 of the Real Estate (Regulation and
Development) Act, 2016 (hereinafter referred to as the seid Act).

3/10 ;[ﬁi T



v, tn provide all the annexurss as mentioned in drafl agreement for sale belore
registering the agreements,

v. to provide the amended plan if there is any change and be held Liable under
Section 14 of the sald Act
Further they prayed that the Respondents be held liable for levying G51 @12%
which is bad in law and illegal and consider the same with respect to ant
profitecring and the Complainants should also be compensated for the legal
expenses to the tune of Bs.1,00,000/- which they have mcurred in filing the
complaint and any other and further order in the inlerest of justice.

4. Respondent (7) has filed cross complaints stating the Complainants have failed 1o
come forward to execute and register the agreements for sale. Further, they have stated
that all the Complainants are family members and are a part of a large investor group,
who had also made bookings in the project and also filed wdentical complaints. Further,
they have stated that until the date of filing of the present complaints, none of the
Complainants had raised a single protest or dispute of any kind whatsoever and
voluntarily made payments until fune 22, 2017 towarnds their apariment. Ther have
also stated that the Complainants are misusing the mandatory and restrictive
reguirements of section 13 of the said Act to avoid making further payments and have
now belatedly come up with a whole host of grisvances, that have never existed nor
communicated to the Respondents until the filing of the aforesaid complaints. Further,
they stated that in any case, the complaints are mfructuous and premature since,
without prejudice, the date of possession of the apartments is June 50, 2020 in terms of
application form dated July 1, 2015. Therefore, they stated that since the due date of
handing over possession has not yet reached, any complaint made with respect to any
alleged delay of possession or any related issues needs to be dismissed by this Hon'ble
Authority, They further stated that under section 19 (6) of the said Act, the
Complainants are under an obligation to make payments agred between the parties,
In the present case, evidently, the Complainants have no intention of making the
apreed payments and are evidently trying to avoid making payments. Therefore, they
stated that the Complainants are liable to pay interest at such rate as may be prescribed
for any such delay, under section 19 (7) of the said Act.
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Tha Leamnad (" nunsel for Respondent {7) submitted that the Respondents are willing
to execute and register the agreements for sale; and that Respondents have on previous

occasions called upun the Complainents to execute and register the agreement for sale.

He also submitted that the said Application Forms provided for the increase in the

consideration amount in case of an increase in the carpet arca of the said apartments.

Respondent (7) has made the following written submissions via an affidavit in reply

in respect the present Complaints:

I,

kil

i,

thrt thee Complaimant fas, deeing the course of these proceedings, limiled fis case
mierely bo the allegation Hhal there s heen no change in the corpel aren of the subject
flat aned not pressed any of the other allegations/relicfs made/Sought by fem i the
capritoned conrplaint.

! say that [ am filing this affidaeit or e purpose of dealing with the hmited
ailegation of the Complainant regarding vartation i carpet avea without dealvng with
the complaint in exbenso. In any voent, for sake of brevely, L deny cach and every
allegation, contention and imsimuation made by the Complinant in the present
comnplinind, in loto,

that sa far s the subject flal is comeerned. the same was provisionally applied for by
the Complatnants by and under an Application Forms dated 1st [uiy 2015
(hereimafler referred o as the Application Forms), that at the relenant time, the
perties were goovrned hy the Meharasiitra Oromership of Flats Act, 1963 {"MOFA®).

that the carpet area mentioned m the Application Farms s 1833 squuare feef as per
MOEA, 1 say that after the urtroduction of the said Act, @ wew defingtion of carpet
drea weas mtroduoed under section 26k). The carpet arean of the swbject lat, as was
slated i the provisional application form, would troslate ko 187584 square foet as
per the netoly infrodiuced defintion of carpet arew under section (k) of the said Act,

It is pertinent fo note that the carpet area of the subject flats, a5 stoted tn te afore-
stated applicabion farm, was subject fo variation of up to 5% as envisaged under
clise 6.4 (urrongly numbered as 6.3} of the applicativn form. Clause &.4 of the

applicetion form eads ths
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i,

FUTTR

“The Applicanifs) is wicaee that the dimension, shape and size of the Apartment will
be in accordance with the bulding plans that woll be fimally sancioned by the
MCGM ardfor other statetory body, winch may be +/4 5% in the carpet area, as
presently proposed on account of siafutory hodies approval andsdor amy modifications
tr Logation/Floor Ming /Specifications/Facilites/Anterities or as necessary to e
ApartoentyBuildingVWing/Cor Parking Area/ Linyott end jor Project being carried
out, any tme prior to andior upon the grant of Ocoupation Certifecate iy He
Competent Awifwrity. The Applicantis) wil be duly vetimnted i wortting by the
Company or the Developer of such changes and of the differcnce in the price of the
Pramises to be paid bny him or adjusted by the Company Developer a5 the case mny
he. The Applicant(s) hereby gioes hasfier ivevocabie consend to all of the above. In the
event te floors of the wing i adich the Apartaeat 1s stlualed are redieced or
icreased then the inctallments attributable o such reducea/inereased floors shall be
distribniteid proportimately in all the balance mstallments payable above post

tntimation of such reduction.”

Therefore, on perusal of cliuse 6.4 of the aforesaud provisional form, it becomes clear
thirt @ the event that the carpel area of the subject fal incremsed by wp to 5%, Hhe
Respondent weuld be entitled to charge the Complainant fov the incrensed area. aud
conversely if the anrpet area rechaced up to 5%, an such event, the Respondent would
refierd proportionite monies to the Complainanl. [ stake tat fie O ‘orplaimant
therefore agreed fo pary additional consideration if there mas an fncrease m the canpet

LIk

Chotmg lo construction exigencies and methodology (winch is fairly established in the
real estate market), the column width i a real estale project reduces as you go ligher
such that the width of columns of fats in e kigher flaors is lesser than flats in the
forwer floors. This is becatise the colums tn the higher floors need fo have lesser load
bearing capacity. Al the Hme of execution of the afore-stated application form, the
exact columy width of the subpect fluf was net kwow as construcdion aes at @i
initial stuge and m determining ihe carpet aren thereof, e standard column wedth
was comsidered. Stmmlarly, the thickness of e imternal walls weibinm the subject flal
las redduiced leading to increment of 3.8 syuare feet carpet arca, [t is because of

construchion exigencies inter alin of s nature, that o provicion wes made o1 the
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application form for payment of exeess consideration on account of iecrease i aarpel

R,

Accardingly, on accourt of reduction in column width and thickness of internal walls
of e subpect flab, the carpel aveq of the subtect flais s fcreased by 31.3 square fel.

Tl fact of veduction i columm wwidth resulting i increment of corpet area in e
subect flat is evident when te colummn widbh i the layowt plan annexed to the
applicatun form dated Tst July, 2015 is conpared I the colwnn wendb in Hee
building eanstruction plans of 2016, both of which are annexed hereto and marked as
Exkibits A and B, respectively.

| further submit that the carpel area of the subject flats was aiso inoreased due to
replacement of the brick-wrll with o giass wall cirton. [ sey that in the pear 2013,
the: Respondents enpisiged construction of bualding facade with brick walls. Oheing
ta constriction exigencies, the Respondents are noar putting up glass wall curians,
thereby leading to an imcrease in the carpet area by 30.7 square feel as the ared
covered by the brick walls ere now vacent thereby increasing the carpet area of the
subject flat. A diagram dewonstrating the increment in carpe! area owing ko

anduection of glass wall curbain is anmeved heveto and mirked os Exhibif C.

[ submif that as @ result of column width recduction, change in imternal wall tickness
and fntroduction of glass wail cirtan, St carpet area of the subject flats fus
incrensed by approximalely 60.6 square foet as per the definilion of carpet area wnder
Hhe said Act. This translates to 62 cguare feef as per the MOFA. This increase in
carpet wren ooing fo comstrucon exigencies, agiregates fo i neor 3.4% increse if
calculuted on carpet arew wneder MOEPA tobach ise 3.2% iervase m carpel area as per
the satd Act, witich is well within e 5% lmit envisaged under clase 6.4 (wrmgly

membered as 6.3) of the provisienal application form.

Esrther, and withou! prefudice, | submit that eovn the model form agreement notified
under the Maharasittra Real Estate (Regulation and Development) (Registration of
Real Estate Projects, Registration of Real Tstate Agents, Bates of Inberest and
Disclosures om Wibsite) Rules, 2017 mukes o promsion for tvriation of carpet area up
to 3% Clanse (g} of the model form reads thus:
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“The Prommoter shall confirm the final carpet area that has been allotied to the Alloklee
dfter the construction of the Burlding is complete and the ocoupancy certificate ts
grated by the competent anthority, by furnishing dednls of the changes, if any, in
the carpet aren, subject foa pariation cap of Hree percent. The lolal price payabie for
the carpet area shall be recalcudated wpon conffrnurtion by the Promoter. If there 15
dnty reduction in the carpet avea withom the defined lmit then Promoter shali refunid
the excess mopey paid by Allottee within forty-five days witk amenead tnberest al the
rute specified in the Rades, from the date wohen swch an excess amosnt was paid tny the
Allottes, If there is amy increase in te corpet gren aliotied to Allotee. the Promoter
shull demend acdditional arrount from the Allottee as per the next milestone of the
Punyrnenst Plan. Al these monetary wdjusinents sholl be mace at the same rals per

snare ety s agreed in Clanse 1ia) of this Agreement "

Therefory, without prepudice, ! suboet il even Hre sad Actand the rules made
Hiereurider recognise Huat carpet area of a flat can oary up fo 3% and in the event of
an mcresse up fo 3% the promoterfieveioper 1s entitled to charge the allotiee

ittcreased consideration and i the erert of o decrease, the promoter 15 o refund e

excrss amoun bs patd, with interest.

It is pertinent o note that sinee the slab for the subject flagt, which 15 effectively the
entire floor plate of the flat, fas already been cast, the Fespondent 1s i position o
account fOr fcrease in e oletng o constriction exigencies al this slage ind
incorporate it in the agreement for sele at this stage iteelf. since the agreement for sale
has mot been executed g the Complainant i dake, The Conmplatnan! 15 free to
nuasure the subgect flit.

[t is stberstted that in the event that e Complainants hod execrted e agreements
for sale prior o the casting of the slab for the sultfect flat, the carpet arva stated i the
agreement for sale would have been that what s stated in the application g L,
1833 squaare feet and the agreement would have teluded a clanse sinilar 1o clause 6.4
faromgly numbered as 6.3) of the afore-stated Application Forme, entitling the
Respamdent to charge extra for any increment in carpet area up 0 5% or refund
micnies in case of rediction. Howeoer, as om dite, stace the slab for the subject fint s
already cest, the Responaent is alrendy i a pesition to account for the variation in

el ared and mention Hhe same in e ﬂgn'-t‘rrlt’nl_i?T wiils E-.*EE‘J_I':
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yoii | state and submit that as per the application forms daed 1st fuly, 2015, the carpet
area of the subject flat admeasunes 1833 square feet i terms of the MOFA wlich
translates to 1875.84 square el corped area in ferms of the snd Act, | say that this
wns stehject to 5% variation, owing to construction exigences, i kerms of clase 6.4
(wrongly numbered as 6.3} of the appiication forne. As on e, Tating acrounted for
the construction exigencies in ferms of clause 6.4 (erongly mumbered as 6.3), fie
carpet ares of Hie subject flats as per MOFA s T895 square feet, mlich transiales to
193644 squarre feet fequivalent tn 17489 square metershin terms of the sod Act.
Anneved heneto and warked as Duiind I s the archibect’s eertifionte steting the
present virpet gree of the sulmect flad, wivch is whai fns been declared o this
Anthority at the time of regrstration of the project as well,

xpiie. T#is submitted that the Responden| is hoth contractually and legally entitivd to

clarge for increase in carpet area in the corcumstances mentioned above.

vix,  Pertimently, several wothout prejudice discusstons heree Litken plave betiveen the
purties during the pendeney of thas coniplainls. Various ensails here bepn addressed
by (ar on behalf of) the Complainaat to the Respondents. [t mey be noted that all
commnnication and exchange of documents was without prejudio: and subjgect fo
outcome of these proceedings. In aiy event, [ sy that all queres and infornution,
timme and agnin sought Iy for on behalf of} the Complarmant, e been ansurred by
the Fespordenis,

vx. I light of what has been stated hereinabove, | say that i is o the spirit of section 13
of the said Act amd i the interest of the Complainants, tat the be snepnediately
directed to execute an agreement for sale in respect af the subject flat slating carpel
area of 193644 square feef as per said act slong with revised considerntion, and luve
ther samie registered at the earltest anad make all paymeacts Bt the Complainant s due
and lable to make lo the Respondent.

7. If the said Application Forms, as executed between the parties, provided for the
change in the carpet area leading to a proportionate change in consideration amount,
and the said change in carpet area is confirmed by the Architect’s Cerlificale as
uploaded at the time of registration of the said project, then the parties shall be bourd
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by the terms and conditions of the said Application Forms, Further, if the foot print of
the apartment hasn't changed then the Respondent cannot demand any additional

amounts towards the consideration of the said apartment.

8. Inwview of the above facts:
i, the parties are directed to execute and register the agreement for sale as per
the provisions of section 13 of the Real Estate (Regulation and Development)
Act, 2016 and the rules and regulations made thereunder within 30 days from
the date of this Order;
.  Respondents to provide relevant annexures along with sale agreements;
i Respondents shall pass on applicable GST input credit tax to Complainants;
iv.  the date of handing over possession shall not exceed the revised proposed
date of completion stated by the Respondent in their registration webpage;
v.  neither party is eligible for any interest payment;

vi.  Nocosts awarded to either party.

9. Consequently, the matters are hereby disposed of.

hﬂﬁam ¢ hal-haq&

(Chairperson, MahaRERA)
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