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1. COMPLAINT NO: CCm6000000057404

Krish Vaswani
Ravi Harikisan Vaswani

Realgcm Buildtech Privatc Limited
NIahaRERA Regn. No. P51900003268

Nabil Yusuf Patel

Raiiv Agarwal

Jagat Anil Killawala
Nasir Mahmud Rafique

Bhishma Realty Ltd
Kingmaker Developcrs Pvt Ltd

2. COMPLAINT NO: CC00500000{1078640

Kingmaker Developers Pvt Ltd

MahaRERA Regn. No. P51m0003%8

Versus

Krish arrd Ravi Vaswani

3. COMPLAINI NO: CC0060000000s7395

\l(rhit \:aswani

Realgem Buildtcch Private Limited

MahaRERA Regn. No. P51900003268

Nabil Yusuf Patel

Raiiv Agarwal

Jagat Anil Killa$'ala

(:omplainants

Respondent (1)

Respondent (2)

Respondent (3)

Respondent (4)

Respondent (5)

Respondent (6)

Respondent (4

Complainant

Respondents

Complainant

I{csP()1ldenl (1)

Respondent (2)

Respondent (3)

Rcspondent (4)
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^-astu 
Mahmud Rafique

Bhishma RealW Ltd
Kingmaker Developcrs Pvt Lld

,r. COMPLAINTNO: CC006000O[078541

Kingmaker Develope$ Pvt Ltd

MahaRERA Re8n. No. P51q)0003258

Mohit and Janak Vaswani

5. COMPLAINI 1'-O: CC005{.}00000057394

Realgem Buildtech Private Limited

MahaRERA Regn. No. P5.1900003268

Nabil Yusuf Patel

Raiiv Agarwal

Jagat Anil Killawala
Nasir N{ahmud Rafique

Bhishma Realty Ltd
Kingrnaker DeveloPers Pvt Ltd

Respondent (5)

Respondent (6)

Respondent (A

Complainant

Respondcnts

Complainant

Respondent (1)

Respondent (2)

Respondent (3)

Respondent (4)

Respondent (5)

Respondent (6)

Respondent (4

6. COMPLAINT NO: CC006000000078638

Kingmakel Developets Pvt Ltd

MahaRERA Regn. No. P51900003268

Versus

Varun and Gehena Vaswani

Complainant

Respondents

(lorum: Shri. Gautam Chatte4ee, ChairPercon, N{ahaRERA

Appearanae: -

i) Mr. Harshad Bhadbhade, Adv. a/w Mr' Anwar Landge, Adv., Ms. Sonam Singh, Adv
and trlr. Sidhharth PimPale, Adv.; rePresented: -
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Cornplainants in.omplaint nos. l, 3 and 5.

Respondents in complaint nos. 2, 4and 5.

ii) IvIr. Abir Patel, Adv. (i/b. Wadia Ghandy & Co.) a/w Ms Gayatru Tikale, Authorised

rePresentative; represented: -
Complainants in complaint nos. 2, 4 and 5.

Respondents in complaint nos. l, I an.l 5.

1. The below Order deals with cross comPlaints filed by the Parties. For the sake of

brevitv, the Promoters and related parties are referred to as the ResPondents and the

Allottees have b€en referrcd to as the ComPlainants.

2. The Complainants have booked aPartments in the llesPondent's project'DB Crown -

Phase 1' situated at Prabhadevi, Mumbai through ApPlication Forms The

Complainants have alleged that at the time of booking the ResPondent had confirmed

that possession of the said aPaitment Iaill be handed over bv June 30, 2019 with a Srace

period of 12 months whereas in the draft agreement for sale the ResPondent has now

stated the date of Possession as December 31,2021. They have also stated that even

aJter having paid considerable amount towards the consideration price' the

Respondent has failed to exccute and reSister the agleement for sale and are

demanding additional amounts tor'vards the increased carpet area of the said

apartment even though no such change has taken Pla'e'

Thercfore, the Complainants Prayed that the Respondents be dirocted tol

Order

December 23, 2019

i. directed to Sive the Possession of the aPartments on the Promised date of

possession as Per Allotment l,etter i.e. by June 30, 2020

ii. to menhon the role of Respondent no. 7 in the Agreements for sale,

iii. to amend the possession date, payment schedule and total consideration Price

in tlle dralt agreement for sale as promised aid register and execute

agreements for sale as Per Section 13 of the Real Estatc (Regulahon and

Dcvelopment) Act, 2016 (hereinafter referred to as the siid,4ct).
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to provide all the annexutes as menhoned in draft agreement for sale before

registedng the agreemcnts,

to provide the amended plan iJ there is any change and bc held Iiable ulder

Section 14 of the said Act

Further they prayed that the Respondents be heid liable for lerying GST @12-06

which is bad in law and illcgal and consider the same with resPect to anti

profiteering and the Complaiiants should also be compensated for the legal

expenses to the tune of Rs.1,00,000,/- which they have incurred in filing the

complaint and any other and further order in ihe interest of justice.

4. Respondent (7) has filed cross comPlaints stating the ComPlainants have failed to

come forward to execute and register the agreemenls for sale. Further, they have stated

that all thc Complainants are family members and are a Part of a hrge investor grouP,

who had also made bookings in the Project ar-Id also filed identical complaints Further,

they have statcd that until the date of filing of the prcsent comPlaints, none of the

Complainants had raised a single Protest or disPute of ary kind whatsoever and

voluntaril). made payments until June 22,20'17 towards their aPartment They have

also stated that the Complainants are misusing the mandatory and restrictive

requirements o[ secdon 13 of the said Act to avoid firaking further Payments and have

now belatedly come uP with a &'hole host of grievances, that havc never existed nor

communicated to the ResPondents until the filing of the aforesaid comPlaints Further'

they statecl that in any cas€, the comPlaints are infructuous and Premature since'

witlDut Prejudice, the date oI Possession of thc aPaltmentsis rune 30,2020 in terms of

application form dated July 1, 2015. Thelefore, they stated that since the duo date of

handing over Possession has notyetleached, any complaint made with resPe(t to any

alleged delay ofpossessionor any rclated issucsneeds to t'e dismissed by this Hon'ble

Authority. Thel' fulther stated that under section 19 (6) of the said Act' the

Complainants are under an obligation to make payments agreed between thc parties'

In the present case, evidently, the ComPlainants have no intention of making the

agrced payments and are evidently trying to avoid making payments Therefore' they

stated that the ComPlainants are liable to PaY intelest at such rate as may be prescribed

for anv such delay, under section 19 (4 of the said Act.
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5. The Leamed Counsel Ior Respondent (4 submitted that the ResPondents arc willing

to execute and register theagrcements forsale;and thatRespondenls haveonPrevious

occasions callcdupon the ComPlainants to execute and register the agreement for sale.

He also submitted that the said ApPlication Folnls ptovided for the increase in the

consideration amount in case of an increase in the carPet area of the said aPartments.

5. Respondent (7) has made the following l,|'ritten submissions via an affidavit in rePly

in respect the present Complaints:

i. that tht Amplaiunt lus, duril| tlg ct)ursc of these Ptucredin9s, lirnited hi, cas

nutely to tfu allrgation thnt tlgtt! lll,.s been no clwnge in tlv .arryt oren of tllc subject

fnt anl ot fressed a V of the otlw allegationshcliefs Mde/sought l^J hint il tht

.nptiotEd conrylaint.

ut.

t'

t say that 1 nn fliflg this afldaTlit Iot llc Purpoe of dtoli S tf ith the limited

aLbgation of tfu ComTlaitwnt regarding ttaiatio itt crrPet areo toithout dealing trith

tlp conlplaint in exlzttso.ln any eoenf, for sakc ofbret'itv, 1 tk y each ofid e@ry

allegntion, contention and innnttotion nmtb by the Cotfiplaifiant in the Prcsent

conplaint, in toto.

tlut s., far as tht subject flttt is concer ed, tle sane uas Plottisiottolly alplied for by

the CotfiplainLflts W an.l under an ApPlicatiofl Forms dated 1st luly 2015

(lerefunftet referred tn ns the Alflicatiofi Fo/nts) tl&t at the rcIennt tine, tlv

partfus uerc gmurnerl hy tlk Malmrashtn OtunersttiP of Flals Act, 1963 ('MOFA")'

tlat the .ar\t area mentioned in the Applicarton fom$ oas'1833 squnre feet fis Per

MOFA.I ily tllat at'tet tl? infiodttction ol the eid Act, a et) dcfttition ofctt4tet

nrea lt as introiluced under g9ctioll 2k). Tht carqt arel of tlx subject flat, as uas

shted in the ptot'isio nl applicatiot fonn, utould trL sLatc to 1875 84 square feet as

ler tlp ne\lly itllroiluced fufttiLion of caryet aga u dtr sctio 2k) of tlu said A..t'

It is latinent to ,fite tlut tttc urryl arca of the subiect llats' os stnted in the afore-

stated arylicatio fotm, r,as s bject to tui|fion of uP to 5% as cn?i ged unier

clau* 6.4 (wronghl nunbercd as 6.3) of the nPPlicotion hfln. Clnuse 6 4 of the

afplication loflfi rcads lhlts
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"1h? Alrllicant(s) is ntotc tlat tle iin?fisiott, shnry and siz" of lhc Apart ent uill

be ifi accoilance @ifl| tltt huiLli & phns tlnt :..nll be ffiallll sdnctioned W tle

MCGM afld/or oth?r statutory hody, ithich nny tE +/- 5% in the carryl alea, as

prcse ll\ propovtl oi l0count of statutory bo.lies aryroT'al and/ot n y itodtfcations

to Ltrcation/Floor /wing /Srycifcitiot$Encilities/Anunities or as heclssary to tllc

AWrt cnt/Buildin&&'lin&/Cnr Pa*ifig At"fl/ Inyout anrl /ot Ptoject beifir caftied

out, o y tifie pior to afltyor Wn llu glatt of Occupatton Cstif ca.te lry the

Co trytlnt Authoity. Tltt Arylicant(s) tL'ill be duly intinlated in ruiting lll tha

Conpany or tle Deoelolret of such changes nnd of tle diference ifi the pice of tlP

Prcflies to be pnid lry hin or ai,,lltd by e AmPany /Dewloryr as the cLe W
be. The Arylicant(s) lBreby git'es his/hcr irreoo.ahlc ct l./'rlt to oll of thr abot)e.lfi tle

e.vnt tht Jloots of the toing ifi ttttich tlg AWt ttnt is sihatetl are reduced ot

ifiieasd then tle ixstallmefits attnabutohk. Io snch nduced,/itcreaseil Jloors shall be

distibutcd prolrottionately in 4ll thr hnlaficc insbllrficnts Payabb abo.v Posl

itltintotion of such reduction."

Tlwefore, on perusol of ctau* 6.4 of the nfolesid p|ot'isioial fon ' it fucomts clear

tllat in tle atnt ttat tlre carryl atea of fhe subject fat ificreosed by up to 5%, tlE

Responibnt t'ould lre entilled to cllrr.rSc tlg CotnPlainint fot tlE ificfta*il arca, arul

con1etely if tl? carpet area rcduced up to 5%, in sucll eunL the R?sPonibnt uould

ret'wtd proportionale ofiies to the CofiPlaifi^rtt. I slale Mt tle Afiplaina t

thercfore agleed to pay additional cortsideration if thtrc as on incftae in lh' caryet

OltifiB lo canstruction eaigencbs afid netlLodalogy O\hich ts fairlq eshfiIislt'd ifi E

real eslnte fiarket), tlY cLtlumn uitlth in a rcal estatt prcie.t reduces as Vou 8o hiShet

su.tt thl.t tl? .I,idtll oJ columns offlntsi tfu hiSl?r loots is lesser tln flotsin tle

lot)er floors. 
'Ihis is tpcaue the coltt tfis it tfu lligfur fo(,/s fleel to hat lesser loiil

bening cnpacily. At lle tin? oJ cxecutio of tlg afore-st^tetl o i.atio't forltt, tle

etuct colunfi @itlth of the subjcct ftll )as ot knolo as construation 'ntfis at an

initial stnge afid in deternifiing tla ca4tet firca llxteof, the stnfidard .olutun tidth

toas consiilereiL. Similarly, tle thick ess of the i tamnl 'all; (ithill the subiect flat

l&s reduced bading lo increntnl of 4.8 squore feet corltet nreo. lt is becaus of

constfitclion tiSendes i ter nlia of tltis ttture, tlat n Prorrision ]:0as fiade i the
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nfiliotion foifi for N\nenf of ext tss coflsifumtio on.rcconnt ofincrcase in carytct

Accorditrgly, on accornt ol rcduction in cohmn u'idtlt and thick rcss of internil .l,ttlls

of tle subje(l f.ot, tht t:arpet area of tte subiect lats l@s inunsed W 37 3 square feel.

The fa.t of tcduction ot colunn u'idth r$ulti,Lg ill increnent of cary1et oreo il1 th.

subject Jlat is et'ident tlgn llg col1t\\l llidth itl tfu lnyo t Plnn akfiexetl to tle

aryticdtio Jofit dated 1st ]uly, 20'15 is comryred to tle col m toidthin tlD

building cotfitructiofl plans of 2016, boltt of ](fiich are annexed htreLo and mnrkeil ns

Exhibits A and ts, resltcth,ely

1 furthEr submit tlat the corpel nren of tle suh\ect flats u'as also incftQseil due to

replaccmefit of tfu brkk-\\nll r|ith o gl ss lL)all cllttnin I W that in tfu yeat 2015,

ll@ ResforuLnts enaisaged @nstructio olbuildi S lacade uithbickloalls. Ot0i118

to constfiiction erige cies, the Reslot],dtnts nft o:d' Wlting uP Sloss rttall carlains,

lhefthl katling to an int:ftae in ttu cotryt arca bV 30.7 squarc fect is tlt afta

cotpred W lltc bick t4lls are nolt, lacafit llureby incrasing tle carpel irea L')f tlte

subject f,-at. A diaga dcntunsttoti g tlg ircrente ti carPtl ated ouling to

infurction of glnss u'all curfiin i5 awuxed lgrcto and ifirkzd as Exhibil C'

I sub it thit as a result of @lufln idth red ctiott, change in ifiternal tuall tlticbuss

and inlrcduction of *lass loall curtoin, the corryl afta of tht subiect llals lttts

increoed by approximalely 60.6 sluare feet as Wt the defttition ol carryt area unibr

tht J//id Act. Tltis lnrlsl^trs to 62 sEnre feet a5 Wr t112 MOFA- This increasc in

carryt area ouit1{ to aonstfl.tctioll eiScncies, awegatrs to a fiinot 3'4% increase if

calcul ed on ceryet nfta undet MOt A tohich is a 3.2% itrcrcas i caryEt arco as Wr

the said Act, tlhich is .telt roithin the 5% limit enrisaged det clate 6'4 (totoflgly

fiumfured as 6.3) of tlL prolisional aPPlication hfiL

Furtler, and tlithout lrreiudict, I submit ltlr,t ewn tht tndel font agteenent fiotifzd

uru1er tlt Mtlurushtra R?at Estite (kgulation and Del'eloPnefit) (RtSistfition of

Reol Lslnte Proje.ts, Registratian of RPnl Estate Agents, Rat.s of Interest an.l

Disclosures on Wehsite) R,,les, 2017 @kes n Prot'ision lor oarittion of carryl orea up

to 3%. Clnue 1( oftfu odel form rends tltus:

q
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"Tlx Pronoter slull confnfi th]l f al arpet atea tltqt hns bccn allotted to the Allottue

at'ter IlE canstrucfuofi of tlle Buildittg is fittpbv and tle ocLltPoiry ctrtifcale is

gonl"dw tle competrnt autlarit!, bl:llurnisling details oJ the clafl\e,, ifa y, in

tlu clr4'tet area, subject to a oarintion caP of thret Per.cnt. Tlw tolal Pice Payablc for

tlu (&ryet irea slall Lt re.ildtlatell upo co fmntion W the Promoter. lf tletc is

any reduction in tlP ctrytt alea utithifi tfu drfrcd li it tht Profioter slbll refmd

tlv exc6s noney Wid b1! Alhtlee lt'ithin folb|-ftc doys lrith anfiual interest al thc

rafe qrecifrrtli lhe Rules, fto tltz tlib )hefi s ch an etcess ah@unt uas Paid l^J c

Allotttc.If tlLtc is any i cfta*in tlle carytet area allatlrLl to Allottee, tlt Ptor oler

shtlll detwnd ndditional afioutt t'rorn tllP Allottee as per tfu nexl mibston. of thc

Pnyment Plnn. All thc* moflltary uijuslng ts slall lE fit1lle at tlE sanE rule per

squarc neter as agfted in C.lau* 1(a) of this Agrecnenl ."

'l'hercfore, t|ithout prcjudice, 1 subnit thot e?cn tlY said Act ttnd tle rules nadt

thereuMler recog is tl&t caqret aru| of n flfut co tary up to 3% and in thP aent of

an i crea* up Lo 3% the yronotery'lerreloper is efltilled to c|&rge the allottee

in /easil consid,ration a d in the ae t ol a dccftov, ll? Profioter is to refund the

ercss amounts paid, t'ith interest.

It is peiifient to flotc thttt siflce thc sLlh for t subject flnsl, dtich is efecti|'ely the

entire far ptate of tle flat, has olready been cast, tlv RtsPonfunt is tu a Wsition to

accafit for incteas in ale4 ouing to canstruatiofl exiScnajes at lllis stage and

iicorporatz it ifi tle aSreeie t lor sale at this stage itself, since thE agreefient for le

nrasurc thP suhject $at.

It is suhititted ttat in tla @ent that tlg Conrylaita ts had exec led thz agrcenents

for sol, pior to the costi Softhe slab fot tlv subject flal, fht carryt area stated it the

agreeflEtlt for sdb laukl lnoe been tlut uhat is stated ifi the Erylicatiott Iott i.e.

'18i3 square Pel afid the agreefient ruouli la.e included n clouse similor to clttue 6'4

(orong\ numbered as 6.3) of lle nforc'slatrd Arylicalion Forfl, e titling tle

Res?ofident to charga extro fot a y incremefit in ca41et nreo uP lo 5% or refifld

monies in ca* ofreiluction. Holoe@l, as o datc, since the dab fot tht subiect lnl is

alreadv c st, Ihe Respondrnt is alrendy ift a Position to accoufit hr tle t)oriation in

anrpet atea arul nention tlv ilne in tle ogrceflent kl sale itseU
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I stnb on.J subttit thnt as per tle apPlicatiLtn fom$ ialed 1st lullJ' 2015, thr caryet

area ofthe s hject flat adnuaswes1\33 sryrore feet h b tsof tfu lt'IOFA lt'hich

trotlslatzs to 7875.84 sq are feetcnrryIareai lerms of thr Yid Act.I say tl&t this

u'os subject to 5% latiahon, o1'ing lo a struction etiSaficits in tetus of clnu* 6 4

(l,)rofiEl! nunbercd as 6.i) of the a?flitatiott fL,rit. As o ilatc, l],.'ling accoufitetl hr
ll| co stru.tiofi exigcncias it tern$ of clalt* 6.4 (1oro 8ly ttutfibered as 5 3), tlt
carlet orea of tl@ sltbjcct ftots as W MOIA is lB95 squarc Icet, l'hich tra slates to

19i6.44 sqnrc feet (etlltiMlellt to 179.89 squ|rc meters) in tar s oftfu soid Act.

Anflexetl htrcto anil nLrkld ds F'tllibit D is tlu at.l tect's ccttlfcatc stating tfu

preseflt cnry1et area of tfu subject fat, thi.h is lL'hat las bLe11 declared to tltis

Authonry at the ting of reSlstrntion of tlt project as tEll.

It is suh/fiitted ttnt the Reslonlenl is both @ntracltallll aru1 legnlly tntitlel to

durge for increa* in caryJat ar.o it thr tircu tstottacs Entioned ahoz'e.

Perti ently, eoetal ?'ithout preidice ditussions lt/rte tnken Place betteen the

parfus duing thc fndc cy of tltis cotfiPtninls. Vaious ennils hau becn addresed

W @t onbehilfol ttu AnPhinont to the Resrynd.nts.ltt iy L'e floted tl&t all

comnlufiicatiorl afiil cxclafiSe of ilocufients uas i'itllout prejudie arul sublect to

oukonu of tlese proceedings. ti any eoe t, I str! tlat all quettes a d infotnfition,

ti e aftd rrgain fiaghtt! @t ofibehalfof) the Cotttplainaftt,luPe lPe lnsoeredby

tlg Rrspofidtnts.

lfl light of ulat has beefl slated lereinaho?P, I say tlt,'t it is in tle spiit of *ction 13

of tl? said Act and ifi the interest ol the CofiPhinonts, tllat thc be irn e'lialcly

ilireckd to etecute an agftete t fot sle in ftsryt of tlv subject f.at sln4ng cnrpet

arca of 1g36.M sq&le feet ns Ft said act along toilh retied co sideralio ' dnd lwe

thc stne registered nt the edrli.st afid naka all YlyttAtlts th,t tlg Cor lloina t is d e

and liable to make to tle ResPondeflt.

7. If thc said Application Forms, as executed between the parties, provided for the

change in the carpet area leading to a Propoltionate change in consideration amount,

and the said change in carpet area is conJirmed by the Architect's Certificate as

uploaded at the time of regishation of the said Project, then t}te Parties shall be bound

9/10

E l"N--r



by the terms and conditions of thc said Application FoIIr$. Furthet if the foot Printof

the apartment ham't changed then the ResPondent cannot demand any additional

amounts towards the consideraEon of the said apartment.

8. In view of the above facts:

i. the parties are directed to execute and register the agreement for sale as Per

the provisions of section 13 of the Real Estate (Regulation and DeveloPment)

Act, 2016 and the rules and regulations rnade thereunder within 30 days ftom

iii.

the date of this order;

Respondents to provide relevant annex ures along with sale agreements;

Respondcnts shall pass on aPPlicable GST inPut credit tax to ComPlainants;

the clate of handing over possession shall not exceed the revised proPosed

date of completion stated by thc ResPondent in their registration webPage;

neither party is eligiblc for any interest paymenu

No costs awarded to either partY.

Consequently, the matters are here.by disPosed of.

tv

( hatte4ec

(Chairpelson, NIahaRf R,A)
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