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1. The Complainant who had booked a flat with ResPondent/ Bu ilder

seeks withdrawal from the proiect and refund of the amount Paid to the

Respondent along with interest and compensation.

2. The Complainant has alleged that she booked Flat No'1201

admeasuring 590 sq.ft. on 12rtt floor in the project of the respondent viz Creen

Acres at the land Survey No. 273/1, i e. C.T S. No 738/8/1/ A at Shree Azad

Co-Op. Housing Society Ltd., Rani Sati Marg, Pathanrvadi, Malad (East),

Mumbai -- 400 097. The price agreed was Rs.32,74,500/- By letter of initial

demand dated 1.8.2011 this price was quoted. However, thereafter, the

respondent increased the price to Rs.35,52,000/- on 3'd June,2013 vide his

letter. ln the meanwhile, the complainant had received allotment letter on

11th June 2012. Thus, the respondent increased the price of flat by

Rs.2,77,500/-. The respondent further increased the price of the flat uP to..
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Rs.36,85,500/-. i.e. total increase of Rs.4,11,000/-' The respondent also

changed the flat No. 1201 to 1209. Initially it was agreed that 30% of the price

will be paid at the time of booking and 70% alter agreement of sale with valid

C.C. The complainant has paid in all Rs' 9,82,350/- shehastakenloan from

HDFC bank to the extent of Rs. 5lakhs because the resPondent is entitled to

interest @ 18% p.a. in case of delayed payment The respondent is not

keeping his words. No agreement of sale has been executed The respondent

is avoiding phone calls. On 11th JuIy 2017 the complainant wrote a letter to

the respondent for cancellation of booking and refund of her arnount' The

respondent has only issued a cheque of Rs.1 lakh On the other hand' vide

letter dated 3.d June 2013 he had demanded 50% of the price of dre flat As no

construction had commenced the complainant disagreed to pay such

amount. There upon the respondent directed the complainant to produce

pre-sanction letter from Financial institution al1d threatened to cancel the

allotment of flat. The complainant has therefore filed this comPlaint'

3. This matter came before me on 24th Aprit 2017. The complainant and

the representative of respondent were present. l'lea of the respondent was

recordecl and he was directed to file wdtten exPlanation. On 22"d May 201E

the complainant expressed desire to amend the complaint She filed

alnendment application on 12tr'June 2018. The respondent has thereafter file

his reply on 04th July 2018. On 1d August 2018 arguments of both Parties

were heard. As I am working at Mumbai and Pune Offices in alternative

weeks and as stenographer was not available, this matter is being decided

now

4. ln his reply the respondent atleged that he has not committed any

breach of provisions of RERA. Hence, provision of RERA are not attractecl'

No registered agreement of sale has been executed in favour of the

complainant. Hence, this complaint is not tenable Respondent No.1 is a

company and respondent No.2 is one of the Directors. Responclent No.2 is.



1) Has the respondent committed breach of

Agreement?

2) ls the complainant entitled to Reliefs claimed?

3) What Order? :

Yes.

Ycs

As per final order

Reasons

6. Point No.1 & 2 There is no disPute that no registered agreement $'as

executed by respondent in favour of the complainant. In fact, respondent

No.2 is a company and respondent No.l is its Director' Therefore, the

respondent No.1 will be responsible only in his capacity as Director of the

Company. However, he cannot be absolved from liability iI the companl is

found liable.

7. The respondent challenges the complaint on the ground that no

registered agreement has been executed in favour of the complainant. What

is important is whether the complainant is an allottee within the meaning of

section 2 (d) of the RERA. As per definition allottee irl relation to a RPal Estate

Project means a person to whom a Plot/ aPartment or building as tlre case

mav be has Lreen an allotted

8. Thus, execution of a registered agrecncnt is not a Pre-requisite to

become an allottee uneler RERA. No doubt Section 13 prohibits a Prolr1otcl

not personally liable. The respondent has already informed thc comPlainant

that he will pay Rs.9,82,350/- in instalments and complainant had agreecl to

the same. Accordingly, respondent l.ras paid Rs 1 lakh by checlue The

balance will be paid by December 2018 with tlterest that is paid b1'

Nationalised Banks on Savings Account.

5. On the basis of rival contentions of the Parties following points arise

for mv determination. I have noted my findings against them for the reasons

stated below:

Points Findings



from accepting an amount exceeding 10% of the cost as advance Pavment

without first entedng into written agreement for sale and registering it

Conhavening of this provision attracts Penalty under chapter 8 However'

only because a registered agreement of sale is not executed' the complainant

does not go out of the clefinitioll of the allottee'

9. T}re complainant has alleged that she received letter of allotment of

FIat No.1201 from respondent or., 11tr' ;une 2012 Copy of the letter is placed

on record. The area mentioned is 590 sq ft The price mentioned is

Rs.32,74,50O/-. lt is the contention of the comptainant that the respondent

has unilaterally changed the allocation to flat No l20g Likewise' he has

increased the price of the flat by Rs.4,17'OOO/- There is practically r.ro denial

from respondent in this respect. One clemand letter dated 3nt Jqne 2013 is

placed on record by complainant which shows total agreemenf value as

Rs.35,52,000/ There is further a letter from complainant dated 25tr' June 2013

and a letter from resPondent dated 31d August 2013 The issues like service

tax, tleveloprnent charges were being discussed. Issue of change of flat is

mentioned in the letter of complainant dated 27r' June 2013 and the

compiainant seems to have consented to the change of flat having more area'

It appears that going was smooth till this time.

10. The communications of the year 2016 show that the relations were

strained. The letter dated 17r' March 2016 shows that complainant was

seeking appointment with the Director and was anxious. Since he had made

payments before about 6 years. Then there is letter dated 6tr' luly 2017 which

speaks about cancellation of booking of Ftat No. 1201 and the refund of the

amount paid. There is request to make rePayment with interest as Per

prevaiting Nationalized Banks rate as there was financial emergency at

home. Now the grievances being made out is that no construction has

started. The respondent has not denied this allegation. 
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11. One thing is certain that resPondent after receiving about 30% of the

price of the flat has not executecl a registered agreement either of ftat No 1201

or Flat No. 1209 in favour of the complainant Consequently' the date for

delivery of possession cannot be ascertailed'

12. The respondent has accepted cancellatior.t of booking by the

complainant. He has repaid Rs.1 lakh out of Rs 9,82,350/- The receipts

placed on recorcl show that the complainant paid;

I)ate Alnount

May 24,2011 1,63,800/-

92,000 / -

13. The only question is when the respondent had promised to deliver

possession oI the flat to the complainant. While booking the flat, the allottee is

bound to enquire as to r,vhen he will get possession of the flat. He will not pu t

money when there is uncertainty of delivery of possession. In the case at hand

complainant has made payments since November 2010 to August 2011. Now,

7 years have gone by. This was a reasonable period for the respondent to

deliver possession of flat to the complainant No doubt there are twists that

alternate flat was sought to be allotted at higher Pdce. However, nothing of

that kind has materialised. No agreement has been registered Therefore, it

can be safely concluded that the resPondent has failed to deliver possession as

1,00,000/-November 12, 2010

4,00,000/-Itrnuarv 11,2011

January 22,2011

26,550/-August 23, 2011

9,82,3s0 / -ToLarl

2,00,000/-

June 20,2011 
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74. Likewise complainant has failed to prove that she sought Bank loan in

orcler to make payment to the respondent. The loan sought ls well before

booking the flat and Personal loan.

15. I therefore answer point No.1 & 2 in the affirmative and proceed to

pass following order.

Orcler

1. The respondent shall pay Rs.8,82,350/- to the complainant together \'Yith

interest at the rate of State Bank of India's MCLR plus 2% prevailing as on

date lrom Lhe date of PaYment

2. The respondent shall pay Rs 20,000/ towards the cost of complaint'

3. The respondent shall pay the above said amount within 30 davs froln the

date of this order.

.b

Date: 30.08.20.18

Place: Mumbai

(Maclhav V. Kulkarni)
Adiudication Officer,
MahaRERA, Mumbai


