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... Complainants.

Versus

Ssd Escatics Pr.ivate Limited
(Goregaon Pearl CHS Ltci - Wing A)

situatec-l at village Pahac.li, Gor.egaon (West), Taluka

complainants contend that they bookecl flat on

. . Respondents
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Coram: Shri B.D. Kapadnis,
Hon'ble Member & Adjudicating Officer.
Appearance:
Complainants: Adv. Tanuj Lodha.
Respondents: Adv. Abhay Arora a/w

Adv. Karan Bhosale.

FINAL ORDER
2"aMay 2019.

The complainants have booked flat no. 4_903 situated on 12rh floor
of the respondents' registered project ,Goregaon pearl CHS Ltd _ Wing,A,

Boriv;rli. The

responclents'
representation that the respondents shall complete the ptoject or_r or before
3l.LDecember 2016. The respondents instead of completing the pro;ect on
agreed date revised itto 37.12.2077. The respo^clents representecl that thev
had comrne.cement certificate up to 14th froor on the basis of fake/forgecl
endorseme,t purported to be macle by the Executive E,gi.eer a.cr srrld the
flat situated at 12rh froor of the bu ding, thougl-r i, tact the cornmencement

certificate is onlv up-r to 7tt, floor.. Hence, the complainants r,r,ithdrart, fi.orn
the project and claim ref unci of their amount r.t ith inter.est ancl/or
compensation under Section 12 of RERA
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2. The respondents have pleaded not guiltv and filed their reply to

contend that it is tl're redevelopment project taken from Goregaon pearl

CHS Ltc1. They admit that the complainants agreec-l to pul.chase the flat or.r

07.11.2013 ancl they have paid them Rs. 71,00,000/ - our of total

consideration of Rs. 1,59,32,350/-. The respondents contend that after the

booking of tl-re flat, on 21.17.2073 the Competent Authority approvecl the

sanctioned plans and on 4 , December 2013 cor-nmencement certificate up

to 7h floor of A-wing w,as issuetl. Thereafter the respondents applie<I {or

additional FSI and MHADA allowed their request subject to the payment

of the premium amount. On 12th September 2074, the respondents

requested the societv to allow them to nrerge their.plot with acljoining plot

of Kapilvastu for utilizing increased FSI. However, on 01.01.2015, the

Government of Maharaslrtra by issuing circular restrai.ed its officers from

sanctioning the plo-rata FSI. Thereafter, the society filed the complaint no.

337 of 2015 before National Consumer Dispute Redressal Comrnission

(NCDRC) against the respondents for arrears of rent and other reliefs. Or-r

29.07.2015 NCDRC passed the order directir-rg the par.tres to maintain

status-quo and clarifiecl it on 18tt. Decetnber 2015 permitting the

respondents to continue the construction. Meanwhile on 11.07.2075, a

meeting of the concerneci flat purchasers was convened ancl the

respondents agreed that the proposed rlate of possession w,oulcl be 31.r

Decenrber 2016. On 27.04.2016, MHADA issued letter to MCGM for
granting of the approvals of rhe redevelopment projects . On 26.10.2076, the

society filed Arbitration Petrtion No. 160 of 2017 which came to an end by

filing consent terms on 16.05.2017 Meanwhile on 03.07.2017 the restriction

of grantir-rg pro-rata sanction w,as removed bv tl-re Government. On

09.02.2078 society filed Contempt Petition No. 24. Ol 2O1.B ancj the Hon,ble

High Court lestrained the respondents from cleating anv third party rights

in respect of suit project by its orcler clatecl 29.06.201g. In Arbitration

Petitron No. 665 of 2018 filecl by the society, Hon,ble High Cour.t appointed
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Sole Arbitrator on 30.07.2018 who by passing order on 17tr' Seprtember 2018,

restrainecl the respontlents temporarilv from harrding over the possession

of any flats of the project to any thircl partv of free sale component

ir-rcluding purchasers, investors or any other Persons. Tl-re said matter was

taken to the High Court and later to the Supreme Court but the same w'as

confirmed on 2l.tJanuarv 2019. Herrce, tlre respondents cotrtend that the

project was tlelayed because of these reasons. Therefore, the respondents

contentl that the period of completion must be extendecl for the reasons set

out ir-r the rep-rlv as permittetl by Rule ,1 of the Maharashtra Real Estate

(Regulation ancl Development) (Registration of Real Estate Projects,

Agents, Rate of Interest antl Disclosures on Website) Rule 2017.

3. 'fhe respondents, on the point of cornmencement celtificate sho\^,ing

the permission for constructirrg 1il ,floor, contcrrcl that thev received the

commencement certificate up to 7th floor, lastly on I5th Februa ry 2014.

However, one of their employees changed the endorsement frorn 7m t-loot

to 14th t-loor and therefore, he u,as removed. That corntneucenlent

certificate lr,as not shown or supplietl to the complaitrant. 'l'he respondeuts

therefore request to r.lismiss the complaint.

4. Following points arise for cletermination and r-nv fir-rcl i:rgs recortled

thereon are as under

POINTS FINDINGS

Affirmative1. Whether the respondents made false statement
that the project shall be completed on or before
31,t December 2016?

2. Whether the respondents falsely represented Affirmative
that they had commencement certificate up
to 14th floor, though they have the commencement
certificate up to 7th floor only?

3. Whether the complainants are entitled to get
refund of their amount with interest?

Affirmative.
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REASONS

5. There is no dispute between the parties that the complainants

booked the flat on 07 .11,.2073 when Maharashtra Ownership Flats Act 1963

(MOFA)was applicable. Section 4 thereof prohibits the promoter from

accepting more than 20% of rhe sale price without first entering into the

written registered agreement for sale and The Real Estate (Regulation and

Developrnent) Act (RERA) has come into effect from 01.05.2077. Section 13

of RERA also prohibits promoter from accepting more than 10% of the

consideration of the flat without first entering into the registered

agreement for sale. Rs. 71,00,000/- out of total cor-rsideration of Rs.

1,59,32,350/- (449l") have been acceptet{ by tl-re resporrtlents without

executing the registerecl agreemerlt for sale. The obligation to execute the

agreement for sale continued. Despite the legal obligation of executing the

agreement for sale in complainant's favour the respondents have failed to

execute and register it, therefore, they are estopped from denying the

complainants' case especially regarding terms and conditions of the

agreement. At this juncture, I want to make rt clear that the agreement can

also be oral agreement for sale. After perusing the pleadings of the parties,

I find that though there is no allotment letter or written agreement for sale,

both the parties admitted that the complainants agreed to purchase the flat

for the price fixed by the parties and the respondents have received Rs.

77,00,000 / - from the complainants under the oral agreement. Both Section

4 of MOFA and 13 of RERA cast the liability on the promoter to mention

the date of possession in the agreement for sale. Since the respondents have

failed to execute the agreement for sale, they cannot dispute the date of

possession suggested by the complainants. This is one of the aspect of the

matter.

6. Both the parties are not at dispute that after the joint meeting of the

promoter and the allottees, the respondents themselves have sent the
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minutes of the meeting to the complaints. It is produced on record. It shows

that the proposed date of possession was 31'r December 2016. So I hold,

this date is the agreed date of possession. The respondents have not given

the possession of the flat on this date. The respondents have not denied

that they have revised the date to 37.72.2017 and while registering the

project they have revised it further to 31.1.2.2019. Respondents contend that

the agreement was renovated at the time of these extensions. I do not agree

with them because they have nothing to show that the possession dates

were extended with the consent of the complainants. This clearly shows

that the respondents have made the false/incorrect statement that the

proposed date of the possession was 31't December 20"16.

7. The learned advocate of the respondents Mr. Bhosale has taken me

through various orders passed by the Courts and Authorities to which

respondents have referred to in their rep1y. I restrain myself from

reproducing the same facts here. I find that even if it is taken for granted

that the reasons of delay assigned by the respondents are really true and

they were beyond their control, as per Section 8 (b) of MOFA, the date of

possession can be extended for the reasons beyond the promoter,s control

for three months from the agreed date and if these reasons still exist then

it can be extended further for three months only. Thus, in no circumstance

it would be extended beyond six months. MOFA is not repealed and

Section 88 of RERA permits it to apply in this field also.

8. Mr. Bhosale refers to Rule 4 N.fal-ra raslrtra Real Estate (Regulation

and Development) (Registration ot Rcal listate I)rojects, Agt,nts, I{ate ot

Inte,est a.d Disclosu.es orr website) Rule 2017 to submit that this periocl

can be extended if the orders like injunction or stay are granted. In fact,

rule 6 (a) provides that from the period of registration of the project the

period where actual work could not be carried due to specific stay or

injunction orders relating to the project from any court of law, tribunal or

any statutory authority as the case may be, be excluded. I do not find any
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force in his submission because in Para 100 and 105, the Hon'ble High

Court has dealt with this aspect of the matter in Neelkamal Realtors

Suburban Pvt. Ltd.-v/s-Union of India (Writ Petition No.2737 of 2017).In

paragraph 100 of the judgement the Hon'ble High Court has directed to

relook to the Rule 6 (a) which refers to exclusion of time consumption due

to the stay or injunction orders of any court of law or tribunal or comPetent

authority or statutory authority or due to such mitigating circumstances as

may be considered by the Authority in deciding the timeline for

construction. Therefore, this issue has already been decided by the Hon'ble

High Court itself and hence, the period of completion of the project cannot

be extended as submitted by Mr. Bhosale.

10. The respondents have fairly admitted the fact that they have the

commencement certificate up to 7th floor revalidated on 15.02.2014. They

admit the fact that one of their employees played mischief and converted

the commencement certificate from 7ih to 14th floor. However, the

respondents contend that the said fake/forged commencement certificate

was not shown to the complainants. However, the fact remains that though

the respondents do not have commencement certificate for constructing

the 12h floor where the booked flat of the complainants is going to be

situated, they agreed to sell it. It was not desirable for them to agree to sell

it and obtain huge amount of Rs. 71,00,000/ - from complainants.

Therefore, I find that in the facts and circumstances of the case, the

complaint clearly and squarely falls under Section 12 of RERA. Mr. Bhosale

submits that the Section 12 applies only when bclieving on the

false/incorrect statement of the promoter the allottee sustains the loss or

damage. In this case I find that the complainants have investecl their money

on the hope that they would get the possession of the flat latest by

31,.-12.2076 and their hope has been shattered by the respondents not on.ly

once but many times. Mr. Tanuj Lodha relies upon Kolkata West

International City Pt. Ltd. v/s-Devasis Rudra in which the Hon'ble
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Supreme Court has held that the possession of the booked flat must be

handed over within reasonable time/period. The complainants have

booked the flat in the year 2013 i.e. six years ago and this period cannot be

said to be reasonable period. Therefore, I find that the complainants are

entitled to get refund of their amount under Section 12 nith interest at

prescribed rate from the date of payment till the refunci. The prescribed

rate of interest is 2% above SBI's highest MCLR which is currently 8.75%.

Hence the following order.

ORDER

Respondents shall refund the amount mentioned in the payment

statement marked Exh. "B" with interest at prescribed rate of L0.75%

from the date of payment mentioned therein till the refund.

Respondents shall pay the complainants Rs. 20,000/- towards cost

of the complaint.

Exh. "B" shall form the part of this order.

The charge of the aforesaid amount shall be on the booked flat till
the satisfaction of the complaints' claim.

<-1- - \1Mumbai.
Date: 02.05.2019. (8. D. Kapadnis)

Member & Adjudicating Officer,
MahaRERA, Mumbai.

7
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Complaint No: CC006000000056375

Complainants' Name & Sign

FlatDetails:@

Pavme Format

5^os

Sr. No. Date Amount Purpose Recepit No Chq No Dmwn on

t 07-Nov-13
10,00,000

Flat Cost a7L 0000s 1 Bank of lndia

2 07-Nov-13
15,00,000

Flat Cost 872 1367L4 HDFC Bank

3 26-Dec-13
7,00,000

Flat Cost 897 136726 HDFC Bank

4 14-)an-14
10,00,000

Flat Cost 9L2 136727 HDFC Bank

5 L7)an-74
6,00,000

Flat Cost 920 L36737 HDFC Bank

6 10-Feb-14
10,00,000

FIat Cost 955 136733 HDFC BanK

7 19-Feb-14
6,00,000

Flat Cost 984 136734 HDFC Bank

8 08-Mar-14
5,00,000

Flat Cost roo2 135735 HDFC BanK

9 03-Jun-14
2,00,000

Flat Cost No Receipt 000003 HDFC Bank

Total
71,00,(x)0


