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Factual Matdx.
The comPlainant society rePresentins total 288 members of the

respondents' Radha Klishna Rahdha Madhav' registered Proiect sitL'ated at

Boriva[ (west) have filed this comPlaint foi seeking comPensation and dilections

asbelow:

No completion certificate/occupancy certificate'

2. The comPlainants contend that the resPondents mis-guided the

purchasers in the year 2010 - 2011 that Radha Krishna' Radha Madhav buildings

are having O.C., though only three buildings of Radha Covind got it C)ne

building oI Radia Kdshna and two buildings of Radha Madhav did not have

Iladha Residency Co-C)Pcrahvc

Housing Societ-v Limited
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occupancy ce ificate till the date. It is the duty of the resPondents under section

11(4)(b) of RERA to obtain the occuPancy cetificate

3. On this point the iesPondents contend that they have received the O C of

Radha Govind in the year 2009-2010. They submitted the comPletion celtificate

issued by their Architect fol obtaining the occuPation certificate but the

Municipal Corporation refused the completion celtificate for non-compliance of

ce ain items. Thereafter the resPondents complied them The proposal for

utilization of balance FSIiTIDR on building Radha Madhav A-wing and B-win8

followed by apPlication for occupation certificate is Pending before the

corporation. New develoPment regulation 2034 has 
'ome 

in lorce from

20.11.2018 and the colPoration has staited Processing the Pending applications'

The respondents exPect the O C. within six months of two buildings of Radha

Madhav and Radha Kdshna.

Non-execution o( conveyance deedg:

4, The comPlainants contend that the lesPondents have failed to execute the

deed of conveya:rce of the lajld and building in favour of the so'iety and

contravmed section 14(4)(0 r/w section 17 of RERA'

5. The resPondents have showed their willingness to transfel the title and

they already forwarded draft of deed of conveyance to the society They are ready

to execute the conveyance deed aftel receiving the o C'

Non-adherence to the sanctioned Plans and the proiect specifications:

6. The comPlainants allege that the resPondents have failed to adhete to the

prospectus as well as sanctioned plans and specifications theleof and thus'

contravened section 12 & 14 of the Act On these grounds they contend that

Nana-Nani park, double heiSht entrance lobby' earthqual@ resistant RCC

infrastructure have not been Provided though promised They further contend

that commencement certificate up to 20d floorhas been issued in resPect of Radha

Krishna building but the respondents consbucted 21 floors Respondents

constructed 15s floor in Radha Madhav-A-wing when the commencement
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certiJicate is uP to 14th floor only They consnucted 15th floor against the

commencemmt certificate uP to 131h floor in B-wing of Radha Madhav Thus' the

construction is made beyond the approved C C'

7. The respondents have denied that theyhave not adhered to the sanctioned

plan and their speciiication. They contend that they have categorically disclosed

in the agreements for sale executed with the memberc of the society that Radha

Madhav-A & B wings comPrise of 15 floors so this fact was tnown to the allottee

since beginninS. The 15rh floor of Radha Madhav has been constructed with the

understanding that the resPondents are entitled to utiLize balance FSI/mR for

construction uP to 15rh flool.

8. On this Point the resPondents contend that Nana-nani Park has been

provided and. the building is ea hquake resistant They contend that the society

has taken the Possession of the flats in the year 2010 -2011 and thelefore' after the

lapse of more than eiSht years, they cannot allege non-adherence to the

advertisement and ProsPectus The members of the society insPected their

respective flats at the time oI taking the possession of the flats The lesPondents

have provided all the amenities which they agreed to Provide enlisted in Annex -

E of the agreement.

Not-insurifl g the Proiect:

9. The complainants contend that the rcsPondents have not insured the

pro,ect as provided by section 16 of RERA'

10. The resPondents contend that the Provisions of Section 16 oI RERA came

intolorcefrom0l.05.20lTandSection16castsobligationondrePlomotelto

ensure d1e Proiect belore entering into agreement with the allottees aid to hand

ovef(hedocumentstotheassociahonoftheallottees.Theagreementshavebeen

executed with the membeB of the society before the Act came into force aid the

possession had also been given Prior thereto They contend that even drc

Govemment has not issued the notification required to be issued uider Section

16. Hence, the respondents deny their liability'
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Other deficiencies & clairn for compensation'

11. A. Construction of comPost Pit- respondents have not constructed tlie

compost Pit though it is necessary as Per the guidetines of MCGM Society

did it at their own cost by spending Rs. 1,00,000/- It requires comPost

machine of Rs. 20,00.000/-.

B. Faulty lifts - lifts are of inferior quality and complainants have to sPend

to keep them in workable condition Pain and suflerings are caused to the

members because of the fiequent break downs of the lifts and therefore'

comPlainants seek comPensation oI Rs 78.65,264/- till December 2017

(. Itlegal occupation of refuge area- Respondent no 4 & 5 are in exclusive

possession of entile floors from 18 to 20 in Radha Krishna Buitding and

they have installed an access (Priolity card) for the lift Those four floors

are not accessible to other members Part of floor 20 is refu8e area

controlled by the respondent nos 4 & 5'

D. Illegal OccuPation of lhe terrace by the respondeflt nos 4 & 5 -

ResPondent nos. 4 & 5 have kePt the terrace of Radha IQishan building in

their exclusive Possession and they have terlace garden there which

consumes 25% of total water consumPtion of the building

The respondents contend in rePly that the allottees agreed in clause-16 of

the agreement for sale that the terace exclusively belongs to the developer'

They contend that uPPer floors belong to the develoPers and they have

exclusive riSht to use it. These floors are accessible by staircase and lift

E. Firefighting mechanism The resPondents laited to instalt firefighting

mechanlsm. The comPlainants have installed the same at the 
'ost 

of Rs'

3,18,916/-. Thel' have to Put firc restraint doors' windows and glasses in

duct in Radha Madhav A& B wings costing Rs 10'0Q000/-'

The respondmts contend in rePly that the BMC has issued

firefighting certificates dated 1B 05'2011 and 12 08 2011inresPect of Radha



Kishna and Radha Madhav showing that proPer firefighting

afiangement is made in those buildings

F. Water tanks The complainant alleges that the water tanks oI smaller size

have been provided. The water supPly connection from BMC is also of

small size and therefole, the water is inadequate The society sPent Rs'

5,68,694l- tiII31.03.2017 for getting adequate water by engaging tanl<ers'

G. Generator set - Cenerator set of'leyPower' male is installed which is oI

inferior quality. The complainants incurred a cost ofRs 1'08'844/-to rePair

the same.

H. Insurance - ComPlainants sPend Rs 1,22'533l- for jnsurance of both the

buildings.

I. Property tax/sewerage tax - ComPlainants sPend Rs 2'5&72'082/- on these

taxes.

J. Termite and Rivers osmosis plants keatmenl comPlainants sPent Rs'

4,93,287l- for this treatment.

K. Inferior tiling / flooring - Tiling flooring in the compound oI society was

of inferior quality which broke down The comPlainants sPent Rs'

19,75,8691- to replace them till March 2017 They require Rs 1 crore fo'

replacing entire old tiles'

L. Kid Play area - ResPondents failed to Provide kid play a-rea as promised

and therefole, the society had to make it available by spending Rs'

4,22,3061-.

M. Club House & Swimming Pool- are of inledor quality and equiPment

were few. Iilter rnachines and PumP in good condition were not provided

for swimming pool and the society Paid Rs 4'33'966/- for the same'

ResPondents contend that the completion certificate issued by

Millemium Pools shows that it is comPleted'

N. Rain water harvesting system This system has not been Provided'

therefore, the complainants weie comPelled to Provide it at the cost oI Rs'

5

7,80,9861-

_\-



O. lmproper formation of the sociely-, society has been formed without

getting O.C. and resPondents' failure to hand over accol'nts'

P. General deficiencies The society incurred expenses from time to time

with regaid to remove leakages of PiPes, Pressure walls' overhead tanlt

to maintain seffices of intercom and elect city' amounting to Rs'

12,62,36U-.

Thus, the complainan ts clafiP-s 4,43,74,769/- from the respondents towards

reimbursement as according to the complainaJrts the resPondents are liable to

piovide the aforesaid services and maintain the buitding till receiving the

occuPation ce!tilicate.

12. Respondents have denied their liability to comPensate the society by

contmding that they have constructed the Project as Per sarctioned plans and

O.C. is awaited. They have provided all the agreed amenities Society membels

have occupied the buildings ftom last 7/8 years and now they cannot claim

comPensation.

13. following Points arise for determination and I record my findings thereon

as under:

POINTS

1. Whether the respondents have failed to obtain

comPletion/occuPation certificate of one towel

of Radha Krishna and both the towe6 of Radha

Madhav and thereby contravened section 11

(a)(b) of RER-A?

FINDINGS

Affirmative.

2. Whether the resPondents failed to clea! ProPerty

tax, sewerage and water tax and thereby

contravened section 11(a)G) of RERA?

Rs. 25,56,360/-

extra water

Charges.
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3. Whether the respondents have failed to provide

adequate facilities though agreed and thereby

contravened section 11 (4) oI RERA?

4. Whether the iesPondents have failed to develoP

and comPlete the Proiect in accordance with the

sanctioned Plans, layout P1ans and sPecifications

approved by Competent Authority and thereby

contravened section 14 of RERA?

5. \l/hether rcsPondents are guilty of deficiency

of se ices as alleged?

6. Whether the respondents failed to insure d1e

project and theleby contravened section 16

of RERA?

7. Whether the respondents have failed to transfer

the titte of the land and building in society's

favour and thereby contravened section 17 of

Does not

Does not

survive.

Does not

survlve

Directions

issued.

Directions

issued.

8. what relief or order?

REASONS.

As pe! the final order

Completion/Occupation'ertilicate:

14. The complainants have brought to my notice that section 11(4)(b) of RElt A

provides that the Promoter shall obtaii the completion certilicate or occLrPancy

certificate(O.C.). ln Fakirchand Gulhatti-v/s-Uppal Agency Pvt' Ltd (Civil

Appeal No. 3302 of 2005) the Hon'ble SuPreme Court has hcld that it is the

resp onsibility
I

of the promoter to obtain comPletion ceitificate' if the builder fails
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to do so, he will be liable to compmsate the allottees for all losses or damages'

Admittedly, there is no comPletion certificate o' occuPancy certificate for one

building of Radha Krishna and two buildings of Radha Madhav The

respondents have tded to blame the municiPal corPoration for delayed O C but

I do not find any justifiable leasons to blame it On the contlary' documents

placed on record do show that the respondents aPPlied for O C without

complying with conditions required to be complied and therefore' the O C was

refused. It apPeals that more floors than Permitted have been constructed on

Radha Klislma and Radha Madhav buildings The respondents are waiting for

the implementation of revised DCR for getting them re8ulated and this is the

crux of the matter' However, it is the iesPonsibility ofthe lesPondents to develoP

the real estate Ploject according to the sanctioned Ptan' layout Plan and

specifications as approved by the comPetent authodty and to obtain comPletion

certificate o! occuPancy cerhficate as the case may be Therefore' it is necessary

to direct the resPondents to comPly with the legal requirement and obtain the

completion certificate or occuPancy certificate as the case may be at the earliest l

take this opPortunity to Put on record that the Urban DeveloPment DePa*ment

of Govemment oI Maltarashtra has issued a Circular No TPS-1816/CIV452 oi

16lUD-13 dated 29.11.2017 under section 3 of the Maharashtra Right to Public

Services Act 2015. The Municipal CorPorations have been directed to issue

occupancy certificate within eiSht days ftom the receiPt of the ProPosa['

15. There is no disPute between the Parties that the members oI the society

have been occuPying their Premises from the year 201U2012 onwards without

obtaining the comPletion/occuPation certilicate to be issued by the ComPetent

Authority. Section 3 (2)(i) of Maharashtra Ownership oI Flats Act 1963 Prohibits

the plomote! ftom inducting any Person without completion certificate into the

flat and it also prohibits the buyer from entering into Possession of such flat

without the completion/occuPancy cetificate section 353A(2)(a) of Mumbai

MuniciPal Coryoration Act 1888 provides that no Pe$on shall occuPy or Permit

to be occupied any such building, or use or Permit to be used the building or part
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thereofaffectedbysuchwolkuntilthePermissionrefeedtosub-section(1)has

been received Section 1(b) relates to the permssion for occuPation of the

building. Section 471 makes it an offence and plescibes fine for its violation' the

maximum {ine is Rs. 25,000/- and minimum is Rs 5,0001 a da, it being

continuing offence. This issue has been considered by the Hon'ble Bombay High

Cout in t\,L/s Sion Kamgar CHS Ltd.-vls-Municipal Corporation o{ Gr' Mumbai

in Writ Petition No. 829 o{ 2013, wherein the Hon'ble High Court has held that

occupying the building without occuPation celtificate camot be Permitted in

law. The promotel and the oc{:uPants have to be proceeded against by the

Municipal ColPoration under Mumbai Municipal Corporation Act 1888 In view

of this Iegal position, I find tl-rat both the Parties are guilty because the

respondmts Permitted the allottees to occupy their resPective plemises and

allottees have also occuPied their plemises without Setting the O C Hence' their

possession is illegal and bo*r are guilty of commission of the Penal offence under

Section 471 of MuniciPal CorPoration Act It is the resPonsibility ofthis Autlority

as a regulator to control such activities to avoid untoward incidents and to save

the lives oI the occupiers from the accidmts Hence it deems it fit to intimate the

Municipal commissioner to do the needful in the matter'

Reimbu6ementofextrachalsedwatelbills&Compensationfornotobtaining

the occupancy/completion .erti(icate:

76. Supreme court has held in Fakitchand Gulhatti-v/s-UpPal Agency Pvt'

Ltd. (Civil Appeal No. 3302 of 2005) that the Promoter will be liable to

compensate the allottees for alllosses or damages for not leceivingthe occuPancy

cefiifi.ate.solalascompensationfolnotobtajningtheoccupancy/completion

cefificate is concemed, the comPlainants themselves have acknowledged by

theirletterdated10.08.2016thereceiPtoIRs30'00'000/PaidbytheresPondents

as a security for obtaining the O C The respondents have contended that they

have paid Rs. 14, g3,Il-lltowafis the extra water charges from 2014 to 2018'

However, in Principle, it is the duty of &e resPondents to bear ihe water charges

imposed on the Project which are hiSher thafl the normal charges' till obtaining
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the occupancy/completion certificate as they have agreed to bear them The

parties are not at disPute that because of lack of occuPation certjJicate the

corporation chatged the bills with excess of 50% Accordirg to the comPlainant

Rs. 20,43,53U- for Radha Krishna and Rs 2O05,130/- for Radha Madhav have

been charged extra till 31.03.2017. It is the rcsponsibility of the resPondents to

bear these losses caused to the comPlainant {or Paying excess water bills They

have produced the statement of extra water chalges Paid by them during the

period from 14.10.2014 till 17.04.2018 amounting to Rs 14' 93'30U- Now their

liability is to pay the society Rs. 25,56,3601- extra water durges charged till

37.03.2017.

17. Society members being users of water have to bear the normal water

charges charged by BMC and if additional water is supplied by tanlers' society

must bear their charges.

Non-adherence to the sanctioned plan and specifications' deficiency in

services-comPensation.

18. Admittedly the completion cetificate is awaited in resPect of the proiect'

The Commissioner or his delegate is exPected to insPect the site to vedfy whether

the project is developed in accoldance with sanctioned Plan tayout plan and

specifications. Therefore, it is Possible that iI any illegal construction is made' the

Municipal Corporation may 8et it demolished or regularized Therefore' it is

premature stage to press thG issue Same is ihe case in lesPect of the deficiency

in the promised seruices. The resPondents are bound to complete the Ploject as

per the sanctioned plan, layout plan and specifications d1ereol If there is any

deficiency the MuniciPal Cornrnissioner is the proPer authority to deal with it'

Hence, I restrain myself from going deep into the said issue This is one asPect of

the matter. The othel asPect of the matter is, the complainants have been residing

in the buildings from last seven to eight years and therefore' there is every

possibility ofnatural wear and tear of the equiPment like the ftefiShting system'

lifts, generato!, damage to tiles, leakages etc since the society has taken the

control from last seven to eight years it is for it to get the equipment repaired and
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put them in working conditions and maintain the building lf the society has

spent on maintenance of building for making it better and suitable for its

members, the society has to bea! their exPenses lt can claim comPensation for

Iosses/damage caused to it o! its member only due to lack of the C) C Hence the

claimsaboutthemdonotsulvive.Moreover,thereisnoevidencetoshowthat

the equipment are of Poor quality ln fact they have been workinfi ftom 7/8 years

and in natural course they require maintenance/rePlacement lt is the duty oI the

users to look after them. Taxes arc to be Paid by the occupiers Members of society

want to enjoy the benefits of the Project at the cost of the Promoter which is not

permissible in law. There is no adequate evidence to hold that the construction is

of poor quality and it is not earth quake resistant'

Lg. Section 11(g) of RERA requires the Promoter to Pay all outgoings until he

gives physical possession of the rcal estate Project to the allottees or association

of thc allottees from the funds collected by him lrom the allottees fo! Payment of

outgoings. In this case, as the resPondents have formed the society and

admittedly, the possession has bem given to the society' it aPPears that the

society has carried out celtam repairs in the buildings This indicates that the

control is given to the society Under thesc circuflstances' the society is bound to

make Payment of all outgoings The society' at the most is entitled to seek

account from the Promoter regarding the amount coUected by him for

maintenance of the buildings ftom the allottees and lecover tlhe balance from

him, if any. Since the accounts are yet to be settled it is difficult in this summary

enquiry to find out the exact amount which is due and that too fiom whom to

whom. The Partics are at liberty to get the forensic audit done'

20, ComPlainants allege that the resPondents failed to clear ProPe y tax'

s€wera8e and watel tax The leained advocate of the comPlainants submits that

the resPondents are liable to pay all out Soings till receiPt of the O C For this

purpose, he relies upon Fakirchand Gulhatti's case and submits that in the

absence of the comptetion/O C ' the Promoter has to rraintain the Proiect at his

cost but I do not find any such observahon in the judgement lt simPty lays down
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that promotel must comPensate the allottees for all losses or damages Thelefore'

I do not agree with the comPlainant that thc resPondents are bound to make

pavment of outSoings as claihed by them

Insurance.l

2l.ltislactthattieRERAfolthefirsttimemakestheprovisionforinsuring

the project in resPect of the title of thc land and building as a Palt of the real estate

proiect and construction thereof This law has come into effect from 01 05 2017'

The insurance requiled by the Promoter to be obtained are yet to be notified by

tle government, this is one reason The second reason is as per sectiofl 16' the

project is to be insured before entering into agreement for sale and on formahon

oftheassociationoftheallottees,thedocumentsoftheinsulancearctobe

harrdedoveltosuchassociation.lnthiscasetheagreementshavebeenexecuted

with the allottees before section 16 came into force and therefore' I hold that the

respondents cannot be blamed for not insuring their Project'

22. However, the Project has been registered with RERA and now section 16

is applicable to the Project Hence' it is necessary to direct the resPondents to

insure the Projcct undel section 16' as soon as the Eovemment nohfies'

23. The comPiainants have the Srievance regardin8 the exclusive occuPation

of the terrace by the resPondents ln this resPect the respondens relied uPon

clause-16 of thc agreement lor sale wherein the parties have a8leed that terrace

6hallbclong to the developer exclusively The resPondentshave relied upon Ram

Gauri Keshavlal Virani-v/s-Walkeshwar CHS Ltd AlR 1999bom 385 In this case

after tal.ing the leview of the Provisions of Maharashtra OwnershiP Flats Act'

1963. the Hon'ble Bombay HiSh Court has held that they do not Pelmit the

promoter to sell terace and therefole' the terrace belongs to the societv of the

allottees. Hence the allottees have dght to have an access to it Sirnilarly tefuge

area is tobe kePt accessible to all the occuPants of thc building for assembling in

case of any accident for evacuating the traPPed Persons'
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Non-execution of conveyance deeds:

24. The comPlainants contend (hat the resPondents have failed to execute the

deed of conveyance of the land and building in favour of the society and

conkavened section 14(4)(0 r/w section 17 of RERA I have Sone through these

provisions. Section 17 of I{ERA casts obliSation on promoter to execute a

registered conveyance deed in favour of the allotte€ aJrd execute registercd

conveyance deed in favour of the Association of the allottees of undivided

proportionate title of cor non areas and land thereujtder' The proviso Provides

that the conveyancc deed in favour of the allottee oi association as the case may

be shall be carried outby the Promoterwithin three months from the date ofirsue

of occrrpancy ccrtificate, in the absence of local [aw similar Provision is made

under section 11 of Maiarashtra Ownership Flats Act 1953 The rules utder

Maharashtra OwnershiP Flats Act 1963have been framed and they are local laws'

The rules provicle during thc course o[ four months the conveyance deed is to be

executed after receiPt of O.C. Admittedly, O C has not been received and hence'

the respondents camot be directed to transfer the title of the aPartments to the

atlottees and of the undivided ProPortionate title in the coflunon areas to the

societY.

25. The comPlainant allege that the society is not ProPerly formed' In fact'

section 11(4) (e) of RERA allows formation of the society when majority of the

allottees have booked their flats N-o1{ for formation of societ'v OC or ComPletion

Certificate is not required Hence I do not find any substance in the allegation'

26. I Pass the following order to meet the ends of justice'

ORDER

The respondents shall aPPly within one month from this order to obtain

the occupancy/comPletion celtificate of the Project by comPlyjng with all the

building conditions, if not aPPIied before'

If they have aPPlied, they shall comply $'ith aU the building conditions

and shall purcue the matterby takinghelP of the fu8ht to Service Actifnecessary'
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The Municipal Commissioner is requested to take the decision on the

respondents' application in time and to do the needful'

The respondents shall bear the extra water charges, charted bv the

Municipal CorPoration till obtaining the occuPancy/comPletion celtificate'

The respondeflts shall bear the extra water charges, charged by tlLe

Municipal CotPotation namely Rs. 25,56,3601- for Radha Krishna and Radha

Madhav charged till 31.03.2017.

The society/allottees to bear the normal proPedy/water char8es'

The resPondents shall hand over thc account books regarding the

maintenance of tie Proiect together with the balance amount in their hand to the

society within a month.

The parties shall settle the account in accordance with the provisions of

the law by getting forensic audit done and shall clear the dues if any'

Other claims/reimburcements claimed in the matter arc not allowed'

The lesPondents shall kceP the terrace and refu8e area oI Radha Krishna

building accessible to all it allottees.

The Secretary of the Authority is rcquested to bring to the notice of the

Municipal Commissioner, Creater Bombay, the observations of the Authority

regarding taking the quick decision on the lesPondents' aPPlication for

occupancy/comPletion ce*ificate and for Prosecution oI the Parties under section

471 of Mumbai MuniciPal CorPoration Act

Parhes to bear their own cost.

Mumbai.

Date: 14.02.2019.

\)5?'
(8. D. KaPadnis)

Member & Adjudicating Officer,

MahaRERA, Mumbai.
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