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HBS VIEW PRIVATE LTD.

OPINION

Facts:

QUERIST

Ex-parte

1. The Central Government under the Environment

(Protection) Act, 1986 and in supersession of the earlier

Notification of the Government of India dated 19th February,

1991 issued Notification on 6th January, 2011. ("CRZ

Notification 2011"). The CRZ Notification 2011 under Clause

8 (v) (c) provides for redevelopment of dilapidated, cessed

and unsafe Buildings in Greater Mumbai and falling under

CRZ II Area as under:

"(c) REDEVELOPMENT OF DILAPIDA TED,

CESSED AND UNSAFE BUILDINGS:

1. In the Greater Mumbai, there are, also a
large number of old and dilapidated, cessed and

unsafe buildings in the CRZ areas and due to
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their age these structures are extremely

vulnerable and disaster prone and therefore

there is an urgent need for the redevelopment or

reconstruction of these identified buildings.

2. These projects shall be taken up subject to

the following conditions and safeguards:

(i) such redevelopment or

reconstruction projects as identified on the

date of issue of this notification shall be

allowed to be taken up involving the

owners of these buildings either above or

with private developers in accordance with

the prevailing Regulation, directly or
through joint ventures or through other

similar models.

(ii) the Floor Space Index or Floor Area

Ratio for such redevelopment schemes

shall be in accordance with the Town and

Country Planning Regulations prevailing

as on the date on which the project is

granted approval by the competent

authority U

2. The Ministry Of Environment and Forest has issued a

Corrigendum on 29th March 2011 and published in the

Gazette of India under part II - Section 3 - sub-section (ii),
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wherein at page 49 of the CRl notification dated 6th January

2011 (para A in part 8) would now be read as under:

(a) In para B(VJ(b) in item 2 in the Provision in para (ii) in

line 3, for "as on the date on which the project is granted

approval by the competent authority" read "as on (fh

January, 2011 ".

(b) In para B(V)(c) in item 2, in sub item (ii) in line 2, for "as

on the date on which the project is granted approval by the

competent authority" read "as on (fh January, 2011 ".

3. The Maharashtra Coastal Zone Management Authority

("MClMAn
) in its 74th Meeting held on 23rd April, 2012 had

occasion to consider applicability of various provisions of

OCR 1991 amended upto 6th January, 2011 for

redevelopment of cessed Buildings in CRl II Area in Island

City of Mumbai as Item No.2.1. The following is the Minutes

of the 74th Meeting of MClMA:-

"Item No.2.1: Applicability of various provisions of

OCR 1991 amended up to 6.1.2001 for redevelopment

of cessed buildings in CRZ area in Island City of

Mumbai.

The Authority noted the following:

1) The MoEF published the CRZ Notification, 2011,

superseding the old CRZ Notification, of 1991.

The para clause BV(c) of CRZ Notification,
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2011stipulates the benefit of FSI for the SRA

schemeslredevelopment of SRAICESS.

dilapidated and unsafe buildings, in Greater

Mumbai. As per this, the FSI shall be in

accordance with the Town and Country Planning

Regulations prevailing as on 6.1.2011 i.e. FSI as

per OCR 1991 amended till 6/01/2011 is

applicable for the said redevelopment schemes

in Mumbai area.

2) It was brought to the notice that OCR 1991 had

a footnote dated 25.1.1991 which mentioned

that "All regulations/ modifications mentoned in

OCR 1991 shall not be applicable to the area

which are affected by the CRZ Notification

issued by MoEF, Government of India vide

notification dated 19th February 1991 and order

issued from time to time". The Regulation NO.59

of OCR 1991 mentions that "All development

permission within the ambient of CRZ shall be

governed by the contents of the notification

dated 19.2.1991, as modified from time to time,

issued by MOEF, Government of India in this

regard".

3) It was concluded that the foot note in the OCR

1991 was inserted because OCR 1991 was not

applicable in CRZ area as per CRZ Notification,

1991. The MOEF has issued the new CRZ

notification super ceding the notification of 1991.

So provisions of CRZ Notification, 1991 are not

applicable now for cess, dilapidated and SRA

projects. The new CRZ Notification of 2011



enabled the redevelopment of these old

buildings as per the provisions of OCR 1991

amended up to 6.01.2011.

The Authority after deliberation came to the

conclusion that, the foot note was inserted in the OCR

1991 considering the relevant provisions of the CRZ

Notification of 1991 amended from time to time.

However the MoEF vide CRZ Notification, 2011

superceded the CRZ Notification 1991 and allowed

application of OCR 1991 amended time to time as per

special provision for redevelopment of cessed,

dilapidated and slum buildings as per para 8(v) of

CRZ Notification 2011. Therefore, after discussion it

was decided that foot note of OCR 1991 is not

relevant and it is defunct with respect to the provision

of CRZ Notification. Therefore redevelopment of the

proposals under para 8(v) of CRZ Notification shall be

undertaken as per the provision of OCR 1991

amended up to &h January 2011."

4. In view of above the OCR 1991 which came into force on

25th March, 1991 as amended andl or modified from time to

time upto 6th January, 2011 is applicable to redevelopment

of any identified dilapidated or unsafe or cessed building in
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the Island City falling in CRZ II Area as per CRZ Notification

2011.

5. Pursuant to the Notification dated 6th January, 2011 read

with the Corrigendum dated 29th March, 2011 and as per

Clause 8 (v) (c) (2) the projects as identified under OCR

1991 alongwith its various sub-sections as existing on 6th

January, 2011 are applicable for development in CRZ II

Areas. These projects and sub-sections are in brevity

mentioned as follows OCR 33(5), OCR 33(6), OCR 33(7),

OCR 33(9) and OCR 33(24) etc.

6. The Notification for development as per OCR 33(24) dated

20th October, 2008 and issued under No. TPB

4305/2736/CR-338705/UO-11 by the Under-secretary,

Government of Maharashtra existed and in force on 6th

January, 2011, the date on which the CRZ Notification came

into force and several approvals under the said Notification

of 33 (24) have been sanctioned by the State Government

and necessary buildings permissions/ commencement

certificates as per MRTP, Act have been issued by MCGM.

Annexed herewith as a illustration, is the Commencement

Certificate issued by MCGM for a property under

redevelopment as per OCR 33(7) in conjunction with OCR

33(24).
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7. OCR 33(24) dated 20th October, 2008 issued under

Notification No. TPB 4305/2736/CR-338705/UO-11 and

forming part of OCR 1991 provides for development of

Parking Lots with previous approval of Government on the

Conditions mentioned therein. The said OCR 33(24) is

reproduced hereinafter for ready reference.

«(24) [Development of Multi storied/Parking

lots: -With previous approval of Govt., for

development of multi-storied Iparking lots on any plot

abutting the roads andlor stretches of road, additional

FS/, as specified below on built up parking area,

created and handed over to MCGM free of cost, shall

be allowed on the land belonging to the private

owners, which is not reserved for any public purposes.

This will be subject to following conditions:

i) The minimum area of plot shall be 1000 sq.mt. in

Island City & 2000 sq.mt. in suburb and extended

suburbs of Gr. Mumbai. The minimum number of

Motor Vehicle public parking spaces provided shall not

be less than 50 subject to minimum parking space of

700 sq.mt. The location of parking spaces can be in

basement, ground floor or upper floors, with access

through ramps I lift or combination of both subject to

clearance from Chief Fire Officer with special

emphasis on fire hazard.
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ii) A Committee under the Chairmanship of Municipal

Commissioner, MCGM shall earmark / select the plots

for public parking, on the basis of their suitability and

seek Government's approval for it. The Committee

shall comprise of (i) Joint Commissioner of Police

(Traffic) or it's representative (ij) Metropolitan

Commissioner, Mumbai Metropolitan Region

Development Authority or it's representative (iii) Dy.

Director of Town Planning, Gr. Mumbai (iv) Chief

Engineer (Road, Municipal Corporation of Gr. Mumbai

(Member Secretary).

iii) The incentive FSI given on this account will be over

and above the FSI permissible under any other

provisions of DCR. This incentive FSI shall be allowed

to be used on the same plot in conformity with

DCRlDP, within the overall cap/limit of total maximum

permissible FSI as given (vii) below.

iv) The proposed development shall be further subject to

such conditions as mentioned / prescribed by the

Municipal Commissioner.

v) Concerned land owner/development /society/company

shall not be allowed to operate the public parking.
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vi) Area covered under parking shall not be counted

towards FSI consumption.

vii) Additional FSI on built up parking area and total

permissible FSI including additional FSI shall be as

follows.

Sr.
No.

Location Permissible
additional FSI
on built up
Parking area

Total maximum
permissible FSI
including additional
FSI

1

2.

Within the area of
500 mt from
precincts of Railway
Stations, S. T. Bus
Depots, Water
Jeff~s & ex~ffng
Govt. / Semi Govt. &
Corporation Officers,
Tourist Places
identified by Tourism
Departments,
important Religious
Places of Worship
(Registered under
Charity Act), etc.
having inadequate
Public Parking
facilities.

Remaining area of
Gr. Mumbai.

50% a) Island City =
4.00

b) Suburb & =
3.00

Extended
Suburbs

Independent as
well as composite
buildings for public
parking.

a) Island City :

i) Independent =
3.50

Building.

ii) Composite= 3.00
Building.

For public parking.
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b) Suburb & Ext
Suburbs:

i) Independent =
3.00

Building.

ii) Composite =
2.50

Building.

For public
Darkino. j24)

8. The Querists are desirous of developing a property in CRZ II

Area in the Island City of Mumbai which is identified as

dilapidated or unsafe or cessed property. The Project of the

Querists therefore fall under Clause 8 (v) (c) of CRZ 2011

read with the Corrigendum dated 29th March, 2011, which

permits the redevelopment of properties falling in CRZ II

Areas with Floor Space Index or Floor Area Ratio in

accordance with the Town & Country Planning Regulations

prevalent as on 6th January, 2011. In the present case the

"Town & Country Planning Regulation" prevailing will be

OCR 1991 as amended or modified upto 6th January, 2011.

The Querists therefore will be entitled to undertake the

development of Parking Lots in the said property in the

Island City of Mumbai.
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9. OCR 33(24) was notified on 20th October, 2008 and

thereafter was subsequently amended by way of a

Corrigendum! Notification dated 29th March, 2011.

[The Corrigendum and Circular which has been issued after

6th January, 2011 to OCR 33 (24) will not be applicable for

development of properties falling in CRZ II Areas as per

CRZ Notification 2011, as the same were issued

subsequent to the Town & Country Planning Regulations

prevailing on 6th January, 2011".}

1O. Based on the facts as stated herein, the Querist seeks my

opinion sought on the following queries :-

(a) Whether under the CRZ Notification 2011 (under Clause 8(v)(c)

redevelopment of any such identified dilapidated or cessed or unsafe

buildings in Island City are allowed under CRZ /I Areas?

(b) Whether under the CRZ Notification 2011 (under Clause 8(v)(c),

readwith the Corrigendum dated 29thMarch, 2011, "Town & Country

Planning Regulations" prevailing on ff' January, 2011 will apply to the

redevelopment of such identified dilapidated or unsafe or cessed

buildings in the Island City in CRZ /I Areas and which in the present

case will be OCR 1991 duly modified upto ff' January, 2011?

(c) Whether in CRZ /I Areas in the Island City, any such buildings

identified as dilapidated or unsafe or cessed can be redeveloped

under OCR 33 (24) as notified on 20ttJ October, 2008 and forming part

of OCR 1991 which OCR / Town & Country Planning Regulation, is

prior to the CRZ Notification dated ff' January, 2011?

(d) Whether in CRZ /I Areas in the Island City, any such buildings

identified as dilapidated or unsafe or cessed buildings can be

redeveloped under the modified section of OCR 33(24) notified on 19th

March, 2012, forming part of OCR 1991 which OCR / Town & Country
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Planning Regulations, is after the CRZ Notification dated ffh January,

2011?

(e) Whether the "Incentive FSI" given under the Development Control

Regulation 33 (24) on the Plot will be in addition to and/or will be over

and above the existing F.S. I. and F.S.I permissible under any other

provisions of Development Control Regulations such as OCR 33 (5),

OCR 33 (6), OCR 33 (7), OCR 33(9) etc. (See DCR 33 (24) (iii)

Page 8)

(f) Generally.

MY OPINION

I have perused the case for opinion and the

documents sent along with and also I had a conference with the

Advocates for the Querist and their representatives. Based on

the facts ascertained therefrom, I shall express my opinion on the

queries addressed to me as follows.

Query@t

CRZ Notification dated 6th January 2011 specifically

provides in paragraphs 8(V)(c) for redevelopment of dilapidated,

cessed and unsafe buildings. With regard to such buildings, the

Notification provides several conditions and safe guards. The first

condition is that the redevelopment should be "in accordance with

the prevailing regulation" and the second is that the FSI for such

redevelopment schemes shall be "in accordance with the Town

and Country Regulations prevailing as on the date on which the

project is granted approval by the Competent Authority". This
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Notification was amended by a subsequent Notification dated 29th

March 2011 by which the words "as on the date on which the

project is granted approval by the Competent Authority" were

substituted by "as on 6th January 2011". •

I am of the opinion that the CRZ Notification dated 6th

January 2011, as amended by subsequent Notification dated 29th

March 2011, permits redevelopment of identified, dilapidated,

cessed or uncessed buildings in Island City in CRZ II areas, as

long as such redevelopment is in accordance with the

Development Rules/Regulations prevailing as on 6th January

2011.

Query (~

There is no doubt that when the CRZ Notification

2011 was made effective, the Development Control Rules that

were applicable were OCR, 1991. As a result of the CRZ

Notification dated 6th January 2011 as amended by the further

Notification dated 29th March 2011, the Development Control

Rules that were applicable as on 6th January 2011 are the Rules

to be applied to development of buildings identified as dilapidated,

unsafe or cessed buildings in the Island City CRZ II areas.

In my opinion, therefore, for the redevelopment of

identified dilapidated, unsafe or cessed buildings in the Island City
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in CRZ II areas, OCR, 1991 as amended and in force on 6th

January 2011 would be applicable.

Query t&.

OCR 33(24) was notified on 20th October 2008 and

continued to be a part of OCR, 1991 as on 6th January 2011. In

my opinion, therefore, OCR 33 (24), which was part and parcel of

OCR 1991 as on 6th January 2011, would apply to land in the

CRZ II areas in the Island City, with respect to buildings identified

as dilapidated or unsafe or cessed within the meaning of

paragraph 8 (V) (c) of the CRZ Notification dated 6th January

2011.

Query (Qt

In my opinion, OCR 33(24) as notified on 19th March

2012 was not part of the OCR 1991 that was in effect on 6th

January 2011. Hence, In my opinion, the modified Section of

OCR 33(24) notified on 19th March 2012 cannot apply in the CRZ

II areas in the island city as the CRZ Notification dated 6th

January 2011 (as amended by Notification dated 29th March

2011) makes it clear that the redevelopment of dilapidated or

unsafe or cessed buildings within CRZ II areas in the Island City

is subject to the condition that the redevelopment can be done

only with in accordance with the Development Regulations which

were operative as on 6th January 2011.
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Query <&
OCR 33(24) issued by the Notification dated 20th

October 2008 contained Clause (iii), which provided that the

incentive FSI given under OCR 33(24) would be available 'over

and above the FSI permissible under any other provisions of

OCR' and that the said incentive FSI could be used on the same

plot in conformity with the OCR and the OP within the overall

cap/limit of total maximum permissible FSI as given in Clause

(vii), which in the case of the island city would be 4.00. This

incentive FSI formed a part of th~ OCR 33(24) notified on 20th

October 2008 and continued as a part of OCR 1991 which

continued to be operative as on 6th January 2011.

In my opinion, therefore, the incentive FSI given under

OCR 33(24) under the Notification dated 20th October 2008 was

in addition to and over and above the FSI permissible under any

other provision of OCR but subject to the cap of 4.00 in the Island

City.

I am of the opinion that the special incentive FSI given

under the Notification dated 20th October 2008, was part and

parcel of OCR 1991 which was operative and effective on 6th

January 2011. This incentive FSI was intended to be over and

above any other existing FSI permissible under any other

provisions of OCR and, therefore, this shall be allowed to be used
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on the same plot but within the over all cap/limit of the total

maximum permissible FSI of 4.00 in the Island City.

Query (It

I have nothing further to add.

Mumbai

March 11,2013
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