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Adv. Faheen Shah for Appellants In all the 15 appeals.

Adv. A.K. Singh, Adv. for M/s. IVPD Properties Pvt. Ltd, in all the 15 appeals.

CORAM :Hon'ble Shri K, U, CHANDIWAL, 1,

=n HA.

Heard finally.

- The 15 complainants have assalled common order dated 29" December, 2017

Heard on : 12" April, 2018

Dictated/Pronounced on: 12" April, 2018

Transcribed on : 13™ April, 2018

recorded by the Ld, Member & Adjudicating Officer, MahaRERA, whereby the

compizints are rejected on the ground of want of inter se Agreement for Sale
between the Appellants (allottees) and the Respondents (Promoter). The Project of

the Promoter is duly registered with MahaRERA Registration no, PS1800011181.
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Z. Each of the allottes based on Letter of Allotment, has released payments for
purchase of flat in propesed recidential building to be known as ‘Bhagtani Serenity”
being constructed an land bearing CTS Mo. 63A/5 and 640, 'S’ Warg of Village
Tirandaz, Taluka, Kuria, Mumbal., The date of issue of Allotment Latler to each of
the allottee differs, however the contents in the printed Allotment letter signed by
authorized signatory of the promater are identical. For the purpose of controversy
in the respective appeal, an allotment letter dated 31.1.2014 (of Manjit Singh) and
27.5.2014 (of Naim Shalkh) are referred and taken note of,

3. The admitted position as reflectad from the arguments and Lhe record including
communication by the Promoter to some of the allottees demonstrate that the
praject has not even started. The e-mail communication Iliustrate that the promater
does not wish to ge on with the project. There is no controversy that each of the
allottes has released 50% of the amount of the flat agreed to be purchased from
the Promuoter.

4. The Ld. Counsel for the appellant allottee says that the Ld. Member & Adjudicating
Officer erred in drawing a Wrong canclusion in respect of interpretation of allatrment
letter by saying that the aliotment letter is the first stage followed by Agreement of
Sale.  He says, the Preamble of the REFA should not be obliterated as it is a
welfare legislation and its paramount aspect is protection to the ronsumer.
According to him the interpretation given te Section 18 (1) (@) of RERA, is incorrect
It was the advertisement campaign of the Promoter which has lured the allottees
and induced them to purchase the flat and at such time the Promoter has adopteg
to deceive with fraudulent representations, To stress his point, the Ld. Counsal for
the appellant has placed reliance ts the judgement of Dethl High Court decided on
207" December, 2008 |n the matter of Shikha Birla v/s. Ambience Developers. He
has alsa relied to the judgement reported in 2016 (1) Mh.LJ Page 494 in the matter
of Pius Varghese v/s, Neptune Ventures decided by Bombay High Court.

5. The Ld. Counsel for the Promoter canvassed that the complainant / allottee has to
establish his case Individually. There is no caze of viclation to Section 18,19 31 of
RERA., The date of completion of project while regstering it with MahaRERA was
shown to be 2025, aven otherwice it was 42 months afier cbiaining construction
permission from the competent autharities. He says, no false picture was projected.
Everything was disclosed to the allottees. To stress his point, Ld. Counsel deait

that the complainant was not clear of his case and the Adjudicator has rightly held

Section 19(3) of RERA is not attracted. He paints that the encumbrances of
financial assistance of *ander is disclosad appropriately, by Promaoter,

6. After hearing both the Ld, Counsel, perusal of record coupled with the resarted
Judgements, following points arise for my consideration :-

a) Whether the com plaint fails for want of a Agreement for Saie ?
b} What Orders ?

i\
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My findings to above polints is -

a) The complaint will not fail for want of Agreement for Sale,

b) The Order dated 20" Dec. 2017 calls for interference and matter 15 remanded to

8.

9.

the Ld. Adjudicating Officer, MahaRERA.

REASONS

There is no contest that RERA in its Preamble disciosed to be welfare legisiation to
regulate proceedings between a Promater and the flat purchaser / aliottee.

The Hon'ble Lordships of Bombay High Court in the Group Writ Petitions, in
particular, Writ Petition No. 2737 of 2017 decided on 6" December 2017 in
Neelkamal v/s. Unien of India, have obssrved “The Act encompassed with its
beneficial provisions to all classes who are affectad by the ilegalities” "RERA Act
relates to the development of bulldings / projects and sale of flats therein. The
statute does not interfere with any ownership rights of the owner aor developer of
the property. RERA regulates the develepment of Real Estate Project in respect of
constructions which are not completed wherein Occupation Certificate have not
been obtained on the date of commencement of provisions of BERA "

In para 108 it is ohserved, "the Authority could exercise It discretion while dealing
with the cases under Sections 6,78 read with 37. It was further observed that
harmaonious and balanced construction of the provisions shall suffice the purpose.

In para 109 It Is observed "The Authority shall examine each case in compelling
drcumstances and reasons for a Promoter in failing to complete the project.
"Authorities / Trbunal can look Into individual cases and mould their reliefs
accordingly.”

10.5¢ec, 18 (1)(a) of RERA indicate “In accordance with terms of Agreement for Sale or

as the case maybe, duly completed by the date specified therain, the term "as the
case may be’, necessarly interdict to the agreement which [s subject of
controversy. It means, depending on drcumstances., The Statement in the Saction
equally applies to two or more alternatives, There cannot be a strict user of
terminology of Agreement for sale necessarily to be entered into and for want of
the same, the unfortunate allottess to suffer.

11.There are cases where suits for spedific performance are filed based on oral

agreements or oral terms and such suits even at jts apex stage were not thrown
away only on the ground of projection of oral terms. Now adverting to the present
stenario, the partles are in agreemant having a allotment latter referred to ahove
which stipulates description of the property to be purchased by individual allottes,
description of the payment schedule and the total cost ¢ INE necessary requisition of
permissions, obligation to complete the projects, and getting dlarity to the title,




The cumulative effect of Letter of Allotment will not be short of branging it to be
the terms agreed upon between the parties,

12.5ec. 2(c) of RERA deals with Agreement for Sale means an agreement entered into

between the promoter and the allottee. It is only the difference of nomencdature,
ane may brand it as letter of allatment or one may brand it as an Agresment or one
may brand it as provisional agreement or define it is an acceptance letter.
However, it will not dilute the terms settled between the parties of a purchaser,
seller of property and price agreed upon in schedule, and details of the property,

13.5ec. 2 (d) of RERA contemplates definition of ‘aliattee’ which includes in relation to

the real estate project aliotted or sold whether as freehold or leasehold or
otherwise transferred by promoter and includes the persons who subsequently the
said allotment. Broadly speaking the term ‘allottee’, put In juxtaposition with the
letter of allotment meets the requirement of Agreement as indicated in Sec, 2(c) of
RERA. 1t is not the case of Promoater that Letter of Allotment does not mest
required details, On the contrary, the Promoter hae not raised objection o
contractual relations, nor agitated that complaints sans consideration for want of
regular Agreement for Sale,

14.Basically, an agreement is meeting of minds even without legal obligations. The

15.

16.

Agreement is a form of contract relating to offer, acceptance, consideration, time
schedule, clarity of title, and as to essence cf ime. The Allctment letter
incidentally is couched in such a fashion to incorporate all requisite terms. Hence
Letter of Allotment will not scuttle rights of Allgttees.

In the Judgement of Hon'ble Delh High Court the point raised was about issuance
of letter in respect of allotment of shop to the purchaser which specified charts of
amount payable by purchaser in instalments. When a suit for specific performance
was filed by the shop purchaser it was objected to by the seller for want of an
Agreement for Sale. In para 20 of the said Judgement Honhle Lordships hawe
observed “Faced with overwhelming admitted facts, the defendant has resorted to
technical pleas that allotment agreement IS an agreement to enter into an
agreement in form of ‘commerclal space buyer's agreement’ and therefare not
enforceable and the allotment agreement, it was agreed, cannot be legally or
specifically enforced in a Court of law, The Hon'ble Lordship has explained variaus
situations and the effect of formal letter or formal agreement which contemplate
entire terms between the parties. It was again quoted in para 22, "The letter =
acceptance of the offer made to the plaintiff by the defendant, It refers to
allotment of a particular shap to the plaintiff, instalment plan for making payment
by the plaintiff and performance of obligations as contained in the applcation form
and ‘commercial space buyers' agreement. The plaintiff and defendants were undor
an obligation to comply with the terms contained in the application form and the
‘commercial space buyers’ agreement.

In the Instant case, nothing was left to be negotiated and settled for future, Terms
were agreed and Letter of Allotment was read and understond, It was 3 certain
and a concluded bargain, A concluded contract thersfore had Come into existence.
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19.

20,

21.

22,

23,

24,

In the matter of Pius Varghese the controversy was in respect of Agreement of flat
purchase. The plaintiff had paid certain instzlments for the flat. The defendant had
unilaterally increased the price of the suit flat which the Plaintiff had not accepted.
The plaintiff claimed specific performance of the initial agreement between the
partles which is acted upon by both the parties, The payments were made by
cheques. According to the defence ralsed, the Initial contract with the plaintiff dated
23" June 2009 had nothing to do with the printed terms and condition as shown in
the payment schedule of the defendant nos, 1 to 4, It was observed in the said
C35€ in para 27 “In this case the terms and conditions in the payment chart are
complied by not only the plaintiff, but also acted upon by defendant nos.1 to 4 and
the contract between the parties under the allotment letter, which must be reac
alang with the terms and conditions of the payment chart would bind the parties,

The aforesaid discussion coupled with effect of Section 18{1){a) of RERA the case
of the allottzes / original tomplainants squarely comes within the jurisdiction of the
Adjudicating Officer, MahaRERA,

One of the contentions raised was that the camplai b"ﬁar'l-u:: has to establish his case
simply quoted Sections 18,19, and 31 which has ho enforceability against tha
promoter. It is tried to be argued that no false picture was projected by the
promoter,

With the assistance of both the Ld. Counsels, [ have adverted to the Registration
of project with MahaRERA that the project did not commence till 31 August, 2017,
There was no construction. The name of all the directors was not disclosed, the
encumbrance of only Xander was informed without disclosing that the project was
under litigation frem Xander for recovery of sums advanced by the financer to the
promater,

The brochure which Is annexed highlighted by the Ld. Counsel for the appellant
indicate that 300 projects have been completed by the promoter however while
registering he says none of tha project Is commenced nor completed. T do not wish
to advert to the argument that sipee inception the approach of the promoter was
dishonest and hence he succeeded in drafting unilateral terms and conditions of the
Allotment Letter which accoding to the allottes i entirely unfair, unjust,
inoperative, objectionable and one- sided.

The points of entitlement to the refund of the amaount with interest otherwise for
breach of terms of Sections 4, 12, 18 19{4) are left to be dealt with by the Ld.
Adjudicating Offieer based on the material that the parties would advance at the
tme of argument or otherwise, 1 have refrained from further dissecting the facts
though repeated reference was given by both the Ld. Counsels and to some extent
is indicated In their submissions hereinbefare.

In totality, I hold that the complaint of the aliottees will not fail for want for
Agreement for Sale and the complaints are maintainzbie.

Points are answered accordingly.



=ORDER:.

1. The 15 appeal of the allottees are allowed, The common order dated 2g"
December, 2017 is set aside. The matter is remanded to the Ld. Adjudicating
Officer, MahaRERA to be decided afresh on merits.,

2. The Respondent to Pay cost of Rs.15000/- to sach of the allettes/appellant
within 30 days.

3. The parties to the appeal / to the original complaint shall appear before the Ld.
Member and Adjudicating Officer on 23rd April, 2018,

Dictated and prenounced in open Court today,

?}T—T’f’ .
Place: Mumbai (K. L. If:H.-!l.@ﬂ.u'ﬂ.L,r 1)

Cated: 12th March, 2018 President,
Maharashtra Revenue Triby nal,
Mumbai
& I/c. Maharashtra Real Estate
Appellate Tribunal, (MahaRERA),
Mumbai



