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IN THE HIGH COURT OF JUDICATURE AT BOMBAY g&
CIVIL APPELLATE JURISDICTION &

WRIT PETITION NO.9872 OF 2010

Maharashtra Chamber of Housing @
Industry, having its office at
Maker Bhavan-II, 4™ Floor,

18, VThackersey Marg,
New Marine Lines, Mumbai-400020.

Maharashtra Chamber of Housing
Industry, Kalyan Dombivali Unit,
having its office at Gandhare,
Opp-Radha Nagar Towe ©
Radha Nagar, Khadak Pa
Kalyan (West), 421

Maharashtra Chamber of Housing
Industry, Thane Unit,

aharashtra Chamber of Housing
ustry, Mira Road to Virar Unit,

having its office at

Rustomjee Evershine Global City,

Shop No.68, Avenue-M,

Building No.8, Narangi Bypass Road,

Virar (West), 401103.

Maharashtra Chamber of Housing
Industry, Raigad Unit,
having its office at Prajapati House,
1* Floor, Plot No.13-B,
Panvel Matheran Road,
Sector 19, New Panvel.
..PETITIONERS
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-Versus- &

1 State of Maharashtra.
Through Urban Development Department,
Mantralaya, Mumbai.
Copy to be served through Government
Pleader, High Court, Appellate Side,
Bombay.

2 The Deputy Collector and
Competent Authority (ULC),
Thane Urban Complex, at Thane.
having his office at 2™ floor,
Collectorate Building, Thane.

RESPONDENTS

1113/2010, 1256,/2009, 2130/2009, 2201/2009, 2243/2011,
2244/2011, 2582,/2010, 3815/2010, 5024/2013, 5161/2010,

ekhar Naphade, Senior Advocate a/w Mr.Aniruddha Joshi, Mr.Neil
andevia, Ms.Jinal Gogri, Ms.Pratiti Naphade, Mr.Tushar Ingale i/by
"Nivit Srivastava, Advocates for the Petitioners in Writ Petition
No0.9872/2010.

Mr.Milind Sathe, Senior Advocate a/w Mr.Prateek Seksaria, Mr.Neil
Mandevia, Ms.Jinal Gogri, Mr.Tushar Ingale i/by Mr.Nivit Srivastava,
Advocates for the Petitioners in Writ Petition No.9703/2010.

Mr.Milind Sathe, Senior Advocate a/w Mr.Rajiv Narula i/by Jhangiani
Narula & Associates, for the Petitioners in Writ Petition N0.3815/2010.

Mr.Milind Sathe, Senior Advocate i/by A.G.Revankar & Company, for the
Petitioners in Writ Petition No.2201/2009.

::: Downloaded on -08/01/2015 17:55:26 ::



*3* FULL.BENCH.JUDGMENT.sxw

Company, for the Petitioners in Writ Petition N0.9812,/20009.

Mr.Milind Sathe, Senior Advocate a/w Mr.Nishad Bhatia i/by Cr.Bayle@

Mr.Pravin Samdani, Senior Advocate a/w Mr.Prateek Seksaria,

Gogri, Mr.Tushar Ingale i/by Mr.Nivit Srivastava, Advo 0
Petitioners in Writ Petition N0.346/2011.

Mr.V.Sridharan, Senior Advocate a/w MrR.D.So Mr. -Vakil and
Mr.Gajendra Jain i/by Mulla & Mulla, for the Petitioners in” Writ Petition
Nos.2243/2011 and 2244/2011.

Mr.Amey Nabar, Mr.Jahaan Dastur i/b
Petitioners in Writ Petition No.32>/20

Mr.EE.Devitre, Senior Advocat N’ .R:H/Daulat, Mr.C.K.Sancheti and
Mr.S.V.Doijode i/by Doij ociates, for the Petitioners in Writ
Petition No0.8535/2007.

Mr.S.R.Ganbavale, for the Petitioners in Writ Petition No.84/2009.

Mr.Harshad P he Petitioners in Writ Petition N0.91/2009.

Ms.Tan re-Rajyadhyaksha i/by Mr.G.M.Savgave, for the

rit Petition No.556/2010.

‘Susheel Mahadeshwar with Ms.Ranjana Todankar and Ms.Prerna
Janvekar, for the Petitioners in Writ Petition No.2130/2009.

Mr.S.G.Karandikar, for the Petitioners in Writ Petition No0s.2201/2009,
5161/2010 and 5166/2010.

Mr.VA.Gangal and Mr.Arup Deshmukh, for the Petitioners in Writ Petition
No.5024/2013.

Mr.Rohidas Gawade i/by Mr.Punit B. Anand, for the Petitioners in Writ
Petition No0.5024/2013.
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Mr.Amit Borkar, for the Petitioners in Writ Petition N0.5984/2010. &

Ms.Gauri Godse, for the Petitioners in Writ Petition No.10055/2009.

Mr.R.D.Soni i/by Ram & Company, for the Petitioners in Writ Petiti
No0.10480/2009.

Mr.D.J.Khambata, Advocate General and Mr.P.K.‘akeph kar, Senior
Advocate a/w Mr.Nitin Deshpande, AGE Mr.Afroz\Khan and Ms.Gauri

Raghuvanshi, for the Respondents/State in all petitions:

Mr.D.A.Nalawade, for the Responden 0.3 in Writ Petition
No0s.346/2011, 7198/2008, 9703/2010 for.Respondent No.7 in Writ

Petition No.2243/2011.
o& ernment of India in Writ

Singh, for the Respondent No.5 in Writ
the Respondent Nos.1 and 2 in Writ

Mr.Jaydeep Deo, for the R
Petition N0.9872/2010.

Mr.N.R.Bubna with Ms.Poo
Petition No0.2244/2011 and
Petition N0.9812/2009.

Mr.Mandar Lima for the Respondent No.6 in Writ Petition
No.2243/2011 or Respondent No.4 in Writ Petition No.5166,/2010.

CORAM : S.C. DHARMADHIKARI,
S.C. GUPTE &
G.S. KULKARNI, JJJ.
(FULL BENCH)

Reserved on : 23" June, 2014

Pronounced on : 03" September, 2014

Judgment (Per S.C.Dharmadhikari, J.):

1 The Honourable the Chief Justice has constituted this Full

Bench in order to resolve a conflict between the conflicting views which
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have been expressed by two Division Benches of this Court. In ou&

detailed order dated 24™ April, 2014 we noticed that conflict and

consent of parties we formulated the questions which hav

answered by us. They read as under:-

(1)

(2)

Does Section 3(1)(b) of the Urban Land

Regulation) Repeal Act, 1999 read wit
the General Clauses Act, 1897 r/w Secti

Bombay General Clauses Act, 1904 save the orders of

exemption including all ter n nditions thereof
passed under Section of >the Principal Act,
&

namely, the Urban L
1976 and all actio

a%} and Regulation) Act,
thereunder?

Whether, Section 6 of the General Clauses Act, 1897

r/w,. Section 7 of the Bombay General Clauses Act,

apply to the repeal of the Principal Act by the
ingAct, 1999?

Whether in view of Section 3(1)(b) of the Urban Land
(Ceiling and Regulation) Repeal Act, 1999 and the
Bombay General Clauses Act, 1904:

(a) the order of exemption including all its terms
and conditions under Section 20(1) of the Principal
Act, namely, the Urban Land (Ceiling and Regulation)
Act, 1976 can be continued and enforced in
accordance with the provisions of the Principal Act;
(b) all remedies and proceedings in respect of the

order of exemption including all its terms and

o
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conditions may be instituted, continued and g&
enforced? &

4@ Whether in view of the repeal of the Principal Act-b
the Repeal Act, the Government of Mahar ra

(a) recall/ cancel/ modify the exemption jorder
granted either under Section 20 of the Principal Act;
(b) enforce circulars for implementation of
exemption orders issued under tion 20 of the
Principal Act prior to th 1 of the Principal Act;
(c) acquire th % g notification under
Section 10(3) of t %

incipal Act; and

hether, the view taken by a Division Bench of this
Court in the case of Vithabai Bama Bhandari v/s State
of Maharashtra and another reported in 2009(3)
Bombay Cases Reporter 663 (Writ Petition
No0.4241/2008 decided on 31" March/ 16" April,

2009) and Damodar Laxman Navare and others v/s
State of Maharashtra and others in Writ Petition
No0.6300/2009 dated 08™ July, 2010 sets out the

correct legal position as regards the ambit and scope
of Section 3(1)(b) of the Urban Land (Ceiling and
Regulation) Repeal Act, 1999 or whether, the view
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taken in Mira Bhayandar Builders and Developers %
Welfare Association v/s the Deputy Collector and &
Competent Authority, Thane Urban Agglomeration an

others in Writ Petition No.5745/2009 dated 27"~
August, 2009 to the contrary should b ld\to b

laying down the correct principle of law

2 Since both sides have canvassed arguments on legal issues, in

order to appreciate them a few facts are r

o be noted. We take the
facts from a lead case, namely, Writ P .9872/2010. That is a Writ
&

% arashtra Chamber of Housing
h are associations established to

state industry. The Writ Petition is filed in

Petition which has been file

Industry and its various~Uni
promote the housing and re
the interest of members of these Associations and real estate industry and

in the circumstances which are set out in paragraph 4 of the memo of

Writ Petitio

3 is the case of the Petitioners that the State of Maharashtra

mpetent Authorities under the Urban Land (Ceiling and
tion) Act, 1976 (hereinafter referred to as “THE PRINCIPAL ACT”)
@ tinue to enforce and apply the provisions thereof despite enactment of

the Urban Land (Ceiling and Regulation) Repeal Act, 1999 (hereinafter
referred to as “THE REPEAL ACT”). The Repeal Act has been brought into

effect and is in force in the State of Maharashtra from 29.11.2007.
4 The grievance of the Petitioners is that there is a circular

dated 18.03.2009 issued by the State Government, copy of which is at

Annexure-A. That circular states that the Repeal Act has been brought into
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force in the State of Maharashtra w.e.f. 29.11.2007. The same expressly&
saves the vesting of excess vacant land in the State as also validity of&
t

exemption order passed under Section 20(1) of the Principal

Meaning thereby, the repeal of the Principal Act does nll

taken, so also, validity of an exemption order passed under Section 20(1)

vesting of excess vacant land in the State provided its e

of the Principal Act. Therefore, such excess vaca ds of which
possession has not been taken, but which are subjected to certain
concessions under the order of exemption passed in terms of Section

20(1) of the Principal Act and whic
%

Ie%
[ \hot

re are restrictions placed on change of user

articularly to utilize the lands

for residential purpose, for i esidential housing scheme, for

industry and it's expansion, e transferred without prior
permission of the State and

thereof. The permission for change of user will not be granted unless

premium is paid to the Government.

5 n e is made in this circular and the steps taken to

imple Repeal Act. The steps include two communications from
vernment dated 01.03.2008 and 03.03.2008 which outline the

cheme for development of these lands or their transfer.

@6 It has been revealed that the exempted lands are being dealt
with and for the purpose of implementation of the Slum Rehabilitation
Scheme, Rental Housing Scheme, etc.. Further, the reservations in respect
of these lands have been changed or altered from industry/ agriculture
without any reference to the Government/ Competent Authority. The
permissions in that regard have been granted without any prior approval

from the competent authorities under the Principal Act. Therefore, the
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Government has directed that the exempted lands cannot be used for an%
other purpose nor their reservation can be changed unless the approvi&
remarks are called for from the competent authority under the Principal

Act. Any violation of such requirement would visit the perso n d
with all consequences and at their costs. @

7 Prior to this circular there are certain” Government
Resolutions and which enable utilization of Transferable Development

Rights (TDR) so as to use the lands for c

sections and equally to grant develop

This is a Government Resoluti (& 007.

@2 1) of the Principal Act are referred to in paragraph 7 of the memo of
Writ Petition No.9872/2010.

9 The grievance is that though the order of exemption was
passed exempting the excess vacant land from the purview of Chapter-III
of the Principal Act, when that Act was in force, but now after it's repeal
the exemption order would not survive. In other words, the steps taken by

the Authorities to give effect to the order of exemption even after repeal
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of the Principal Act in the State of Maharashtra are wholly illegal. The&
Authorities cannot compel parties like the Petitioners to seek d&
e

extension of time to complete the scheme or to comply

conditions on which the order of exemption under Section
Principal Act has been passed. The stand taken is th
have no powers to enforce the Principal Act directly| or indi
instances of such alleged attempts are set out. There i
the legal provisions and finally what is prayed is that this Court must

nder Article 226 of the

restrain by an appropriate writ, order or
Constitution of India, the Responde menforcing the provisions of
the Principal Act insofar as s Cﬁ% orders and their terms and

conditions.

10 From the record, what transpires is that a Writ Petition being

Writ Petition .3815/2010 from this group or batch of petitions,

0 ) ‘Bombay Cases Reporter 85 and Damodar Laxman Navre v/s
tate of Maharashtra in Writ Petition No0.6300/2009 dated 08™ July,
@2 0, take a view that certain steps in pursuance of the order of

exemption or seeking to enforce the terms and conditions thereof cannot

be taken, whereas a conflicting view has been rendered by another
Division Bench of this Court in Mira Bhayandar Builders and Developers

Welfare Association v/s the Deputy Collector and Competent Authority,

Thane Urban Agglomeration and others in Writ Petition No0.5745/2009
dated 27™ August, 2009.

::: Downloaded on -08/01/2015 17:55:26 ::



11

*11* FULL.BENCH.JUDGMENT.sxw

No.3815/2010 (Jayesh Tokarshi Shah v/s Deputy Collector and Compet

Authority, Thane Urban Agglomeration) was invited to all these judg

its judgment dated 22" December, 2010 in the aforesai

as under:-

15.

The attention of the Division Bench in Writ Petitio%
é&

This prompts an answer in favour of a pre at the
Additional District Collector, Thane and Competent
Authority was not compete e the said Circular,
and as such the efficacy

registration of the docume
questionable. A vi
found expressed in
Ors Vs. State
Cases Reporter

2009, delivered previously by the Division
is Court. However, there is a conflicting view
SS the judgments delivered by the Division
s Court in Writ Petition No.5745 of 2009
Bhayander Builders & Developers Welfare
sociation Vs. Dy. Collector & Competent Authority,
hane and 3 others. The Circular dated 23.6.2008 was
the epicentre of controversy in Mira Bhayander Builders
& Developers Welfare Association (Supra). The State
contended as in the present case that the scheme holders
were trying to wriggle out of their obligations under the
scheme sanctioned under Section 20 of U.L.C. Act, and
therefore, the said Circular came to be issued to protect
the schemes meant for economically weaker sections,
and also the government ---. The Division Bench after
considering the rival contentions observed thus:-

“In our view, if the members of the petitioners
association have taken benefit of the schemes under
Section 20 of the said Act by constructing buildings, they
now cannot wiggle out of their obligations to surrender
flats to the government which the government could sell
at fixed rate. The entire tenor of the above petitioners

)
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appears to be that the petitioners do not want to fulfil
their obligations under the said Schemes viz.
surrendering the flats to the State Government and &
taking advantage of the repeal of the said Act want

contend that their obligations under the said schemes

not survive. In our view the impugned letter as
contended by the learned AGP has been iss
the public interest and government reve
befit the Petitioners who have taken ad
said scheme now contend that their obliga
survive, and therefore, there is no need for them to
surrender flats to the gover e, therefore, do not
find any merit in the chall
petition which is accordin ' ed.”

Qs
i

tion is portrayed in the
the-State. Referring to the
Mohan Gopa (Supra) reported in 2008(6)
ALL MR 41, the learned Advocate for the Petitioner
submitted that a pertinent question regarding the extent
of power\of the State under Sections 20 and 21 of U.L.C.

In the instant cas
affidavit in reply

older has been clearly answered as follows:
rs of the State under Section 20 in case of
b of condition of the order of exemption is limited
withdraw exemption order only and so far as Section
1 is concerned, declare the land which is not to be
treated as excess land in view of the Sub-Section (1) in
case of breach of condition State can declare such land
to be excess in view of Sub-Section (2) of Section 21.
Thereupon, the provisions of Chapter III will apply to
the said land.”

Going by strict interpretation of the Sections 20 and 21
of the ULC Act, the power of the State in case of
contravention of any of the conditions of the scheme by
scheme holder remains limited to withdrawal of the
exemption and declaring the exempted land as excess
land and to application of the provisions of the Chapter
IIT of the said Act for acquisition of the said land as
contemplated under Sub-Section (2) of Section 21
therein.
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Division Bench in Mira Bhayander Builders &
Developers Welfare Association (Supra), and as such t.
controversy raised by such conflict deserves to b
resolved by the Full Bench of this Court.

18. This view is in conflict with the view expressed by the @

19. This Petition is, therefore, referred to thé Hon’ e
Chief Justice for passing appropriate directions the
matter.”
12 It is in view of these events-th Full Bench was constituted

and the above formulated questions a an answer from us.
13 At the outs t clarify that we would be only
answering the question/s formulated and reproduced hereinabove. We

would not be expressing any opinion on the rival contentions insofar as

merits of indivi itions. Each of these petitions thereafter would be
placed befo ppropriate Division Benches and for a decision on
me in—accordance with law. Our observations and findings,
therefo 11 not be construed as expression of any opinion on the

its'of the Writ Petitions referred above or pending in this Court.

@ 14 The Petitioners' counsel have made an attempt to show us as
to how the Division Bench judgment in the case of Mira Bhayander
Builders and Developers Welfare Association v/s Deputy Collector and
Competent Authority, Thane (supra) does not lay down the correct law.
They have all, more or less, urged that repeal of the Principal Act in the
State of Maharashtra on 29.11.2007 results in the State and competent
authorities being prevented from withdrawing the order of exemption

passed under Section 20(1) of the Principal Act. Assuming that the order
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of exemption or any action taken thereunder is valid notwithstanding&
anything contrary held in any judgment or order of the competent cm&
d

yet the Repeal Act saves only validity of the order of exemption

nothing more. Such saving would not permit the State Goyvern r
competent authority to withdraw the order of exempti ce the
terms and conditions thereof or to subject the excess vacant|land to the

consequences under the Principal Act. The saving is th absolute, but

restricted in nature. Thirdly, it is urged that there being a Repealing Act

containing such restricted saving clause, S rules out applicability

of Section 6 of the General Clauses 97-or its parimateria provision
&

in the Bombay General Clause Ac&l

15 We shall now orate these contentions as articulated by
Mr.Naphade, learned Senior Counsel and adopted with some additions by

Mr.Sathe, Mr.Sridha

and Mr.Gangal;, Mr. i and Ms.Gadre-Rajyadhyaksha, learned counsel
appearing-for t@ Petitioners.

Mr.Naphade firstly submitted that for understanding the

, Mr.Devitre, Mr.Samdani, learned Senior Counsel

epeal Act we must have a look at the Principal Act. The Principal Act,
@a ording to MrNaphade, contains several provisions, but material
therefrom are Sections 3, 5, 6, 8, 10 and 38. Mr.Naphade also took us
through Section 11 of the Principal Act before coming to Section 20. In

his submission the scheme of the Principal Act is that no one shall hold

the vacant land in excess of the ceiling limit. The return or statement has

to be filed so as to determine the extent of excess vacant land. In other
words, Mr.Naphade submits that except as otherwise provided in the

Principal Act, on and from the commencement of the Act, no person shall
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be entitled to hold any vacant land in excess of ceiling limit in the&
territories to which the Principal Act applies. Mr.Naphade submits t
Section 4 sets out the ceiling limit. He submits that the transfer of vacant

land is also an aspect which is taken care of by Section 5. S

holding the vacant land in excess of ceiling limi
statement. He submits that further provisions | enable ||scrutiny of
particulars, preparing a draft statement as regards cant land in
excess of ceiling limit and the final statement. Mr.Naphade submits that
Section 10 is entitled “Acquisition of vacant d in excess of ceiling
limit”. The extent of the vacant land y a person in excess of ceiling

i0 Section 10 and the purpose
8%same eventually. That is an aspect

and (3) of Section 10. The vesting of such

limit has to be specified by s

of same is to enable acquisitio
dealt with by sub-sections
excess vacant land free from all encumbrances and with effect from the
date of publication\of a notification under sub-section (3) results in
enabling th vernment to take possession of the land. In these

ording to Mr.Naphade, only consequence of not filing a

-sections (1) to (4) of Section 38 in that regard. Mr.Naphade's attempt
was to show that even if the vacant land is in excess of ceiling limit and
there is no compliance with the provisions requiring filing a statement of
such vacant land, still the owner is not deprived of his rights in the same.
Mr.Naphade in that regard invites our attention to Section 15 of the
Principal Act and submits that it reflects the legislative intent. There is no
loss of ownership on promulgation of the Principal Act. In these

circumstances all that the Principal Act does is to create some sort of clog
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or cloud on the rights of a person to hold the land. His ownership rights&

therein are not affected.

17 Mr.Naphade, therefore, submits that the power to-exe e

p Act is

exercised by the Government either on its own motion or otherwise and

excess vacant land from applicability of Chapter-III of

that is also clear by Sections 21 and 22 which permit excess vacant
land not to be treated as such in certain cases and it's retention under
certain circumstances. Therefore, merel ca a holder of the excess
vacant land seeks exemption from a ility> of Chapter-III or the State

thereof will not mean that
%therein is surrendered much less

waived. Mr.Naphade's attempt.was to show that the State seeks to put the

exempts such vacant land fr

excess vacant land beyond application of Chapter-III, but keeping all his
rights and options \intact. The reference, therefore, will have to be

answered b ea in mind this vital aspect, is the submission of

Mr.Naphade elaborated this aspect by submitting that once
he\land is exempted, it is out of the purview of the Principal Act. The
right to hold it conditionally remains unaffected. The power to exempt is
limited in nature. It is legislative in character. By no stretch of imagination
it is a right conferred in the Government nor exercise of powers to exempt
creates any right in the Government in respect of such excess vacant land.
In these circumstances and if Sections 20(2) and 21(2) are read together
it would be apparent that neither any action under sub-section (1) of
Section 21 or the power under sub-section (2) is saved by repeal of the

Principal Act. In fact the Repeal Act does not save Section 21 at all.
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Hence, when the Repeal Act in Section 3(1)(b) refers to the validity o%
exemption order, it deliberately omits to include or refer sub-section ”&
r

of Section 20. Hence, there is no power to withdraw the exemption o
under Section 20(1) after repeal of the Principal Act. Hence, eve h
or violation of the condition in the exemption order wi ntl in its

cancellation or withdrawal. Apart therefrom any breach of |violation of

the condition on which the exemption order was gra
in automatic withdrawal or cancellation thereof. That is apparent from

Section 20(2). It is, therefore, clear that Repeal Act does not save this

power and by omitting sub-section Section 20 from clause (b) of
sub-section (1) of Section 3 o t<ﬁ e . The legislature was aware
that the power to withdra ion order will have to be exercised

only after giving a reaso e opportunity to such person who has
violated the conditions subject to which the exemption under clause (a)
and (b) of sub-section (1) of Section 20 is granted. That reasonable
opportunity @ epresentation against the proposed withdrawal. It

is the only ¢ quernce of either not complying with the conditions

ich the exemption is granted or not being able to satisfy the
ent that such exemption should not be withdrawn or from
ability of Chapter-III to the excess vacant land. Meaning thereby
@s e is capable of being acquired and thereafter, vested in the

Government. Once that power cannot be exercised post repeal of the
Principal Act, then, we would be in complete error if we hold that the
repeal of the Principal Act does not affect the power to withdraw the

exemption or to enforce the terms and conditions thereof.

19 In that regard, Mr.Naphade has taken us through Sections
20(2), 21(2) and 22(2) of the Principal Act. He submits that sub-section
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(2) of Section 20 confers discretion in the Government and it may not&
withdraw the exemption order despite the conditions subject to which ﬁ&

same is granted are not complied with by any person. Whereas,

section (2) of Section 21 mandates declaring the vacant land te

D

It is submitted that there are distinct consequences a @
care of by sub-section (2) of Section 22. Thus, thepower of exemption
has different parameters and the legislature was awa t such power
cannot survive the repeal of the Principal Act. Hence, in the teeth of this
clear language of the Repeal Act recourse| to Section 6 of the General

Clauses Act, 1897 is impermissible. a\different intention appears
%

1n§8 Act, then, Section 6 of the
t apply. The question of liberal

e Repeal Act, therefore, does not arise at

from the provisions containe
General Clauses Act, 1897 w
construction of Section 3 o

all.

20 é«)\ ap
Repeal Act t that what is saved is specific. By clause (a) of sub-

Section 3 of the Repeal Act the vesting of land of which

@ ich possession has not been taken by the State Government, then its
vesting is not saved by the Repeal Act. Such land of which possession has
not been taken will have to be restored post repeal after the requirement
stipulated in sub-section (2) of Section 3 of the Repeal Act is complied
with. Therefore, there is no collision between clause (a) and clause (b).
What clause (b) saves is only validity of the order granting exemption
under Section 20(1) or any action taken thereunder. The power to

withdraw the exemption is not saved. If it is held to be saved, then, clause
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(a) of sub-section (1) of Section 3 of the Repeal Act would be rendered&
redundant. Only consequence of exemption being withdrawn is to subj@&
the land to applicability of Chapter-III of the Principal Act and particularly

Section 20 of the Principal Act, then, there was no point {in saving its

validity. Therefore, the validity of the order of exemption‘is saved, but

neither that saving will enable the State to withdraw the exemption post

repeal nor will the State be in a position"to effect to the order of

withdrawal of the exemption if ca ake> possession of the excess

vacant land. That is the reaso v<\; t to withdraw the exemption
SN

has not been saved. Section 4

epeal Act, therefore, would throw
light on the interpretation clauses (b) and (c) of sub-section (1) of

Section 3 of the Repeal Act. That Section 4 provides for abatement of

legal proceedin e legal proceedings abate on the date on which the

Repeal Act

@ ting to any order made or purported to be made under the Principal
Act pending immediately before commencement of the Repeal Act are
saved. Even if they are pending before any court or tribunal or any other
authority they shall abate. In these circumstances the Legislature clearly
intended that any past or closed or conclusive action alone is saved.
Anything in the pipeline or inchoate is affected and not saved. This is
because the Principal Act is a self contained code. It contains substantive

and procedural provisions and even creates a forum for the purpose of
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enforcing and exercising substantive rights and powers and equally&
procedural one. A forum is created so as to make and enact a compl&
is

code. Nothing beyond the Principal Act can be seen. If the Repeal

construed in this manner, then, it envisages complete destruetion e
rights under the Principal Act. Any right which is crystalli (bhich is

not a mere hope or chance is alone saved.

21 Mr.Naphade also submits that Section 6 of the General
Clauses Act cannot be imported into and read when the Repeal Act is so

specific and clear. Alternatively and t prejudice to this submission
Q

Mr.Naphade submits that if S ti@& eneral Clauses Act, 1897 is
saves something which is in force or

the repeal takes effect. It does not affect

analyzed, it by clauses (
existing at the time at whi
previous operation of the Act so repealed or anything duly done or

suffered thereunder)\The repeal does not affect any right, privilege,
obligation oy lighbilit quired, accrued or incurred under the repealed
enactmen a € submits that clause (b) would, therefore, refer to
plete act and not something which is intended and

e. The liabilities that are crystallized under the enactment which

@ that is clarified by clause (c). This clause cannot be imported in the
present Repealing Act for the simple reason that it would create
inconsistency. Mr.Naphade submits that clause (e) of Section 6 of the
General Clauses Act would have saved Section 20(2) of the Principal Act
had Sections 3 and 4 been not enacted in the Repeal Act. That being
clearly enacted there will be inconsistency if one imports clause (e) of
Section 6 of the General Clauses Act in Section 3(1) (b) of the Repeal Act.

For all these reasons Mr.Naphade would submit that the view taken by the
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Andhra Pradesh High Court, Delhi High Court and Madras High Court&
follows the Division Bench judgments of this Court from which M&
Bhayander (supra) differs. That is the only view possible in the pr

legal backdrop and we must, therefore, hold that Mira Bhayande

does not lay down the correct law and should be ove dphade
submits that when three or four High Courts in the country jhave taken a
consistent view of the provision contained in a Cen ct, then, that

view ought to be followed so as to bring comity and consistency in

interpretation of a Parliamentary statute.'(The reference, therefore, be

answered accordingly.

&

Xthe above submissions, has placed

decisions:-

22 Mr.Naphade i
heavy reliance on the follo

1 Mohamed Ashref Noor v/s State of Tamil Nadu, in
Writ Petition No.6856,/2003 decided on 16.12.2009
ras High Court.

ra Raj Jaiswal v/s Government of Andhra
3 sh in Writ Petition No.26474/2009 decided
24.08.2011 by a Single Judge of Andhra Pradesh
igh Court.

The Principal Secretary to Government, Hyderabad
v/s Surendra, in Writ Petition N0.951/2012 decided
on 25.07.2012 by the Division Bench of Andhra
Pradesh High Court.

4 M/s Suri Industries v/s State of Tamil Nadu, in Writ
Petition N0.8610/2013 decided on 06.09.2010 by
the Madras High Court.

5 Manik M. Ragit v/s State of Maharashtra reported
in 2013 (2) Mh.LJ. 224. (WP No0.1290/2012
decided on 30.07.2012 Nagpur Bench).

6 M/s Nile Limited v/s State of Andhra Pradesh, in
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Writ  Petition No0.23846/2008 decided on
06.11.2013 by the Andhra Pradesh High Court. &

7 State of Uttar Pradesh v/s Hari Ram reported in
(2013) 4 SCC 280.

9 Gajanan Kamlya Patil v/s Additional Collector and
Competent Authority, in GCivi peal Nos.2070-

10 ateLimited v/s State of
Andhra Pra it” Petition No0.21934/2013
decided on 28. 014 by the Andhra Pradesh High
Court.
11
12
elhi High Court.
@2 The submissions of Mr.Naphade have been adopted by
Mr.Milind Sathe, learned Senior Counsel appearing for the Writ

Petitioners in Writ Petition Nos.2201/2009, 3815/2010 and 9703/2010.
In addition, Mr.Sathe submits that the Preamble of the Principal Act
provides for imposition of a ceiling on vacant land in urban
agglomeration, for acquisition of such land in excess of the ceiling limit
and to regulate the construction of buildings on such land. It is also to

distribute the excess vacant land after it vests in the State. In these
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circumstances if the construction placed by the State on the provisions o%
the Repeal Act is accepted that would result in saving of the consequen&
ct

following withdrawal of exemption. Section 20(2) of the Princi

envisages withdrawal of exemption and after such withdrawa
follows is the vesting of the land in terms of Secti and its
possession as envisaged by Section 10(5) and (6). This is specifically not
saved by Section 3(1)(a) of the Repeal Act. Having to the clear
language of the Principal Act this is the only consequence which follows

on withdrawal of exemption. If it is n ly saved, then, by an

indirect or oblique method the t ‘cannot save it. Mr.Sathe's

&

contention is that what is spe fm% the validity of the order of
to be found in clause (b) of sub-

contrary. “»"?o e, if the Court declares the order of exemption or
any action ta er under to be bad or invalid that is unaffected by
repeal (@ Principal Act. Beyond this nothing more can be read in the

ing clause or the Repeal Act as a whole. The Reference, therefore, be

nswered accordingly. Mr.Sathe relies upon the following judgments:-

reported in (2007) 11 SCC 90.

@ 1 Mukarram Ali Khan v/s State of Uttar Pradesh

2 Voltas Limited v/s Additional Collector and
Competent Authority, reported in 2008 (5) Bom.
C.R. 746.

3 Shanti Bhardwaj v/s State of U.P, reported in

(2004) 10 SCC 130.

4 Vinayak Kashinath Shilkar v/s Deputy Collector and
Competent Authority, reported in (2012) 4 SCC
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718. {&

5 Ritesh Tewari v/s State of Uttar Pradesh, reported in
(2010) 10 SCC 677.

6 Simpson and General Finance Company Limited
State of State of Tamil Nadu, reported i 06

MLJ 1807 (Madras High Court).

7 Mohan Gopalrao Mate v/s Principal ary,
reported in 2009 (1) Bom. C.R. 275.

10 Mira Bhyandar ilders and Developers Welfare
Association Vv/s The Deputy Collector and
Competent Authority, Thane Urban Agglomeration,
i Petition No0.5745/2009 decided on

7 09)by the Bombay High Court.

abbur Industries Private Limited v/s State of
aharashtra, in Writ Petition No0.9890/2009

decided on 05.05.2010 by the Bombay High Court.

@ Damodar Laxman Navare v/s State of Maharashtra,
in Writ Petition No0.6300/2009 decided on

08.07.2010 by the Bombay High Court : Reported in
2010(6) Bom. C.R. 611.

13 Waman Bandu Bhoir v/s State of Maharashtra, in
Writ Petition N0.4141/2010 decided on 11.10.2010
by the Bombay High Court.

14 Jayesh Tokarshi Shah v/s Deputy Collector and
Competent Authority, Thane, in Writ Petition
No.3815/2010 decided on 26.10.2010 by the
Bombay High Court.
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15 Maharaj Singh v/s State of Uttar Pradesh, reported &
in (1977) 1 SCC 155.

16 Union of India v/s Somasundaram Viswanath,
reported in (1989) 1 SCC 175.

17 John Thomas v/s The Government of T
in Writ Petition No0.38507/2002
29.01.2007 by the Madras High Court.

18 L. Kannappan and L. Thiru karasu v/s The
Writ Petition
01.2007 by the
19 rate’ of Maharashtra, in
8 decided on 06.05.2010
20 Surendra Raj Jaiswal v/s Government of Andhra
Pradesh) \in Writ Petition No0.26474/2009 decided
0 : 011 by a Single Judge of Andhra Pradesh

| ur

anik M. Ragit v/s State of Maharashtra reported
2013 (2) Mh.LJ. 224. (WP No0.1290/2012
decided on 30.07.2012 Nagpur Bench).

2 State of Uttar Pradesh v/s Hari Ram reported in
(2013) 4 SCC 280.

24 Mr.Naphade's submissions then have been adopted by
Mr.Gangal, learned Counsel appearing for the Petitioners in Writ Petition
No.5024/2013. He went further to contend that what is saved by virtue of
Section 3(1) (b) of the Repeal Act is the validity of the order of exemption,
but not the conditions subject to which such exemption is granted. In that

regard Mr.Gangal relied upon the following judgments:-
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1 Shanti Bhardwaj v/s State of U.P, reported in
(2004) 10 SCC 130. &

2 L. Kannappan and L. Thirunavukarasu v/s The
Government of Tamil Nadu, in Writ Petition

No0.46091/2002 decided on 29.01.2007 by
Madras High Court.

3 Surendra Raj Jaiswal v/s Government of Andhra
Pradesh, in Writ Petition No0.26474/20 ded
on 24.08.2011 by a Single Judge of Andhra Pradesh
High Court.

25 Then Mr.Sridharan{learn

tes after other States adopt the Repeal Act by
t behalf under Article 252(2) of the Constitution
ridharan, therefore, submits that this aspect must be borne

e considering the submission or stand of the State regarding

mits that Section 6 of the General Clauses Act applies only when
@either the General Clauses Act or any Central Act or Regulation made
after commencement of the General Clauses Act repeals any enactment
made prior to the General Clauses Act coming into force or thereafter. In
the present case the State Government has adopted by resolution passed
under Article 252 of the Constitution of India the Repeal Act in the State
of Maharashtra with effect from 29.11.2007. In the light of such adoption
by resolution of the State Assembly the Section 6 of the General Clauses

Act cannot be resorted to or applied. That applies only when either the
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General Clauses Act or any Central Act or Regulation made after&
commencement of the General Clauses Act repeals any enactment mé&
n

26 Alternatively, Mr.Sridharan submits that n 3(1)(b) of

the Repeal Act is a special saving clause demonstrating a clear different
intention. Therefore, Section 3 of the eal Act saves only what is
specifically mentioned therein. There/i room for applying Section 6 of

the General Clauses Act, 189 %& or impliedly. Mr.Sridharan

also submits that in true not construing a validating statute

or clause. What is saved by se (b) of sub-section (1) of Section 3 is an
order under Section 20(1) of the Principal Act and the exemptions which
are subject matter of the same. All actions under the same are saved, but
that does n n the power to take action under Section 20(2) is
also saved @ng in the present case is only to protect the rights of

innoce parties. Even the actions under the exemption are saved

th a'view to ensure such protection. This is not a substantive provision

nd therefore, it cannot be construed with reference to the Principal Act.
@B no stretch of imagination it revives the Principal Act. This is apparent
from reading of Section 4 of the Repeal Act because even the proceedings

as initiated abate on Principal Act coming into force. By clause (c) of sub-
section (1) of Section 3 the liability incurred under the exemption order is

not saved, but only the payment made to the State Government as a
condition for granting exemption under Section 20(1) is unaffected and

thus, saved. Beyond all this we should not read anything into the Repeal

Act. Mr.Sridharan relied upon the following decisions in support of the
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above contentions:- g&
1 Kolhapur Canesugar Works Limited v/s Union of &

India, reported in (2000) 2 SCC 536.

2 Air India v/s Union of India, reported in (1995) 4
SCC 734. @

3 Union of India v/s West Coast Paper Mills Limifed,
reported in 2004 (164) E.L.T. 375 (SC).

4 Shri Prithvi Cotton Mills Limited v/s Broach
Borough Municipality, repo n2000 (123) ELT 3
(SQ).
&
27 It is pertinent.to n XMI’. ridharan's main argument has
not been supported or ted by any counsel. It is clear that

Mr.Naphade's contentions and submissions as adopted by Mr.Sathe are
further adopted and ‘elaborated by Mr.Devitre, learned Senior Counsel

appearing i ‘?— e Ori 1 Side Writ Petition No.37/2010 and Mr.Samdani,
learned Seniof @ nsel appearing in Writ Petition No.346/2011. Both of

theged that a different intention appears in clause (b) of sub-
tion (1) of Section 3 of the Repeal Act and therefore, Section 6 of the
al Clauses Act has no application. The specific saving is for the

@b efit of the land holders and therefore, there is no scope for construing

clause (b) of sub-section (1) of Section 3 of the Repeal Act on equitable

principles. Once there is no room for equitable considerations and
particularly as Mr.Samdani urges because of the Principal Act being
expropriatory in nature and providing for compulsory acquisition, then,
all the more any liberal construction is ruled out. Mr.Samdani submits
that even the saving clause has to be strictly construed in this case and

the repeal of the Principal Act wipes out the same and obliterates it from
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the statute book completely. For all these reasons the Reference should be&

answered accordingly. &
28 Mr.Devitre and Mr.Samdani relied upon the—fo
decisions:- @

1 Mohan Gopalrao Mate v/s Principal | Secretary,
reported in 2009 (1) Bom. C.R. 275.

2 Parripati Chandrasekharrao and Sons v/s Alapati
Jalaiah, reported in (1995) 0.
3 Khub Chand v/s State o than, reported in AIR

1967 SC 1074. %

x v/s Girdharlal Motilal,

4 Gujarat Electricit
reported in A 267.
5 State of Maharashtra v/s B.E. Billimoria, reported in

(2003)\/Z SCC 336.
6 ra of the City of Victoria v/s Bishop of
er Island, reported in AIR 1921 PC 240.

.R. Thandur v/s Union of India, reported in (1996)
SCC 690.

29 Mr.Aniruddha Joshi, learned Counsel appearing for the
Petitioners in Writ Petition N0.9872/2010 invites our attention to the
judgment of the Division Bench of this Court in the case of Vithabai Bama
Bhandari v/s State of Maharashtra (supra) and submits that there is
nothing sacrosanct about Section 20 of the Principal Act. By indirect
process we cannot, therefore, save what is not expressly saved by the
Repeal Act. Once the power to exempt cannot be exercised and not

available after the Repeal Act, then, merely because such power is
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exercised during the subsistence of the Principal Act and prior to the&
Repeal Act coming into force does not mean that further or inciderﬁ&
is

power envisaged by the primary power to exempt is saved. Even
incidental or ancillary power is unavailable after repeal of the-P ipal
Act. This argument is built more or less on the wordi fgb 21 of

the General Clauses Act, 1897.

30 Ms.Gadre-Rajyadhyaksha, learned counsel appearing for the

Petitioners in Writ Petition N0.556/2010, while adopting all arguments of

all the Senior Counsel only submit t 'when more than one High
&

Court in this country have pl

ed% tation on the Parliamentary
i in\a particular way, then, for the sake

is Court must follow the reasoning of the

Statute or construed its provis
of consistency and certain

Delhi High Court, Madras High Court and Andhra Pradesh High Court.

31 wJoshi d Ms.Gadre-Rajyadhyaksha relied upon the
following jud ts in"support of the above submissions:-

amodar Laxman Navare v/s State of Maharashtra,
n Writ Petition No0.6300/2009 decided on
08.07.2010 by the Bombay High Court : Reported in
2010(6) Bom. C.R. 611.

@ 2 Commissioner of Income Tax, Bombay v/s Alcock
Ashdown & Company Limited, reported in 1979 ITR

page 164 : in Income Tax Reference No0.40/1969
decided on 07.07.1978 by the Bombay High Court.

3 Commissioner of Income Tax, Bombay v/s T.
Maneklal Mfg. Co. Ltd., reported in 1978 ITR
Vol.115 page 725.

4 Bhagwat Dharmaraj Radke v/s State of

Maharashtra, in Special Leave to Appeal (Civil)
No0.35883/2012 decided on 31.03.2014 by the
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Honourable Supreme Court. %

5 Government of Karnataka v/s Gowramma and
others, reported in AIR 2008 SC 863.

32 On the other hand, Mr.Khambata, lear Adveneral

appearing on behalf of the State submits that it is acious to assume
that the State or other Respondents, namely, Authorities under the
Principal Act are requesting this go by any equitable
consideration or liberal principle. The<State has throughout maintained
that in terms of the PreambleCo t@i
philosophy as enshrined by %& b

as been placed by the Principal Act on the

neipal Act and Constitutional

and 39(b) and (c) of the

holding of vacant land within urban agglomeration. This ceiling limit,
as is reflected from the Principal Act and which cannot be disputed, is
placed by a s rescription that is to be found in Section 4 of the
Principal Act: r-II of the Principal Act is titled as “ceiling on vacant

c@ as otherwise provided in the Principal Act on and from the
encen

ment of the Principal Act no person shall be entitled to hold

lan

c
any\vacant land in excess of the ceiling limit in the territories to which

is Act applies under sub-section (2) of Section 1. The obligation under
@the statute is, therefore, clear and absolute. It relates and dates back to
the commencement of the Principal Act. None can dispute that what is
exempted from the purview of Chapter-IIl and by a overriding power
conferred in the State Government is the applicability of Chapter-III to the

vacant land in excess of ceiling limit. Therefore, when the excess vacant

land is exempted in exceptional circumstances and which have been also
specified by the statute, then, all that happens is that the excess vacant

land is exempted from the provisions of Chapter-III either conditionally or
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unconditionally and in terms of the satisfaction in clauses (a) and (b) o%
sub-section (1) of Section 20 of the Principal Act. The power to exemp&
e

not to apply the Chapter in the light of the factors

specified therein. This request is made and granted ly on the
satisfaction reached and not as a matter of course. pplication of
the chapter is a rule and its non-application is an exception. Despite
repeal of the Principal Act if the validity of the order granting exemption
under sub-section (1) of Section 20 4 ed by Section 3 of the Repeal

%

Act and such validity remains unaffec ithstanding anything to the

contrary contained in the.orde the competent court, then, full effect

will have to be given to the'language of the Repeal Act. Once the Repeal
Act is so clear and does not evince anything contrary to the principles

enshrined in Section\6 of the General Clauses Act, then, on the strength of

eal Act and in any event with the assistance of

the wording o e
Section 6-of t eneral Clauses Act it can safely be held that there is no

intent' estroy the rights and liabilities or consequences which flow

m a.valid exemption order. In fact the language of Section 3 of the

epeal Act supplements Section 6 of the General Clauses Act. Nothing in
@S tion 3 of the Repeal Act takes away applicability of the Principal Act to
the extent of enforcing the obligations in terms of the conditions imposed

in the order of exemption. The learned Advocate General submits that the
arguments of the Petitioners revolve around the saving clause enacted by
Section 3 of the Repeal Act. The submissions are that the Repeal Act

shows intention contrary to the applicability of Section 6 of the General
Clauses Act inasmuch as neither the exemption order nor any of the terms

and conditions therein can be enforced post repeal.
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33 The learned Advocate General submitted that the provisi &
of the Repeal Act and particularly Section 3(1) clauses (b) and (c@
a harmonious interpretation. By reading these clauses togethe is
apparent is that by clause (a) of sub-section (1) of Secti 3epeal
Act it is clarified that repeal of the Principal Act( shall not affect the
vesting of any vacant land under Section 10(3) o rincipal Act,
possession of which has been taken over by the State Government or any
person duly authorized by the State in behalf or by the competent
authority. Thus, if the steps as conte d by sub-section (3) of Section

?1%>1 ections (5) and (6) thereof are

cant land referred to in a Notification

10 of the Principal Act and eq

taken, then, the vesting of exce
published under Section 1 in terms of sub-section (3) thereof is not
affected by repeal of the Principal Act. No person then can claim that the
excess vacant land which the Principal Act admittedly applies and
which is dee 0 been acquired by the State does not belong to it

S t(@ entitled to it because the Principal Act has been

C % he vesting comes to an end. The vesting is of vacant land in

f eeiling limit. Undisputedly, if the land in excess of ceiling limit
st after the notification in terms of Section 10(1) is published in the
@o cial Gazette, then, the declaration which is postulated or contemplated

by sub-section (3) is in relation to such excess vacant land. What sub-
section (3) of Section 10 really contemplates and envisages is that the
State can declare that the excess vacant land is deemed to have been
acquired by it upon publication of the declaration and particularly with
effect from the dates specified therein. By such deemed acquisition the
land is further deemed to have vested absolutely in the State free from all

encumbrances with effect from the date specified in the declaration. By
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the repeal what has been clarified is that unless the State has taken over&

possession of such excess vacant land and as referred to in

Notification under Section 10(1) either by itself or through any pe

duly authorized by it in this behalf or by the competent authority, i

L)

possession of the excess vacant land after coming into force of the Repeal

and simple vesting will not enable the Govern

Act. This coming into force or commencing is reckoned interms of sub-
sections (2) and (3) of Section 1 of the Repeal Act. Thus, the State is

acant land which has

disabled from taking possession of the
already vested in it if it has failed to ssion. Thereupon the land

can be restored and that is how sub-s ) of Section 3 of the Repeal

restricted or limited saving clause

ditional upon repayment of an amount to the State Government by
the holder. Section 11 of the Principal Act talks of payment of amount for
the vacant land acquired under Section 10(3). That payment can be
claimed even without the land being handed over or without the
possession of the excess vacant land being taken. The deemed acquisition
by virtue of Section 10(3) enables the person or persons having interest in
the excess vacant land to claim the amount under Section 11. If any

payment has been made after such deemed acquisition, then, that amount
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has to be returned to the Government and only then the excess vacant&

land of which possession has not been taken will be restored to

person or the holder as the case may be. If this was a com

obliteration or destruction of the rights and liabilities under the Pr

"

been inserted or incorporated is the submission of the learned Advocate

Act, then, such substantive provision enabling restoratiom,w

General. The refund of such amount and which ha paid to the
person or persons interested in the excess vacant land in terms of Section
11 of the Principal Act alone entitles such per to claim restoration of
the land to him. If the repeal had simplicitor and without such

been possible for the holder
l§%'acant land to claim its restoration.

urge that the Repeal Act evidences an

substantive provision, then, it

or any person interested i
It is, therefore, erroneous
intention contrary to the applicability of Section 6 of the General Clauses

Act, 1897.

34 Inviting our attention to clauses (b) and (c) of sub-section
(1) of-Section 3 of the Repeal Act the learned Advocate General submits
t trve nature of the power to exempt under the Principal Act would
ave'to be properly and completely appreciated. He submits that the basis
oty which the power to exempt is exercised is that the person is holding
the vacant land in excess of ceiling limit. It is in case of such vacant land
that the State Government must be satisfied either on its own motion or
otherwise that having regard to its location, purpose for which such land
is being or is proposed to be used and such other relevant factors as the
circumstances of the case may require, it is necessary or expedient in the
public interest so to do that the Government is conferred with discretion

to pass an order exempting such vacant land from the provisions of
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Chapter-III either conditionally or otherwise. The learned Advocate&
General submits that it is not just having regard to location of the la

purpose for which the excess vacant land is being or is proposed to be

used and such other relevant factors as the circumstances of y
require, but it is necessary and expedient in the publi 1at the
discretion to exempt such land has to be exercise is)in terms of

clause (a) of sub-section (1) of Section 20. Whereas,

(b) of sub-section (1) of Section 20, the State is satisfied either on its own

motion or otherwise that the application of the provisions of Chapter-III

would cause undue hardship to the ns\holding the vacant land in

excess of ceiling limit that t%NG8 nt may by order exempt
e

cant land from the provisions of

the person holding the excess vacant land from

(a) necessarily postulates an exercise of powers to

xceptional circumstances, then, it is futile to contend that the State
ernment despite validity of its Act or order being saved by the Repeal
Act, would not be able to do anything in relation to such land post repeal
of the Principal Act. The learned Advocate General submits that in this
case the power of exemption and which is to be exercised for public good
and in public interest is so exercised by making an order in that behalf.
That the validity of such an order is saved though the Principal Act is
repealed, but the legal consequences flowing from exercise of such clause

are not saved, would be an incorrect, improper and legally untenable
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reading of the saving clause and the Repeal Act itself. The true nature o%
the power to exempt has not been appreciated in making s

submissions. The Petitioners' arguments proceed on an unsound “and

20(1) of the Principal Act is exercised by the State
benefit the holder. The argument is that it is to relie
consequences of applicability of Chapter-III that the
power and therefore, nothing further can be done in pursuance of the

valid order of exemption post repeal of the Principal Act.

& i ) ..
cax al ) submits that implicit and
ion> that even conditional order of

repeal, cannot be enforced in any manner

35 The learned Ad

inherent in this is the .ass
exemption, though valid a
post such repeal or post commencement of the Repeal Act. Meaning

incorporated in the order of exemption though

n in pursuance of such valid exemption order or

nt made to the State Government as a condition for granting
exémption under sub-section (1) of Section 20 is not affected. The
condition of payment and which is for granting exemption is not affected
post repeal of the Principal Act. Then that condition can be enforced,
would be the sequitur. If that logically follows and qua one condition one
fails to understand as to why the Parliament would enact a Repealing Act
not only to save the validity of any order granting exemption under
Section 20(1) of the Principal Act or any action taken thereunder

notwithstanding any judgment of any court to the contrary, but to save
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only conditional payment and leaving out all other conditions. It Would&
mean that a condition of payment incorporated in the order granti&
exemption is valid and validity of such condition shall not be affected by
repeal, but the conditions other than payment are affected e f

the Principal Act though Section 3(1)(b) saves the v

granting exemption. Such construction of the Repe
absurdity and every interpretation which leads or resu ch absurdity

must be avoided at all costs. Therefore, when the repeal of the Principal

Act shall not affect the validity of any er ting exemption under
Section 20(1) it means the order ole> including the conditions
<

incorporated therein is valid

w& any judgment of any court
i taken thereunder is also wvalid

@ eal of the Principal Act is to take effect from the date of adoption of
the Repeal Act, then, the Parliament plainly intended that the repeal of
the Principal Act shall not affect the validity of any order granting
exemption under Section 20(1) or any action taken thereunder. The
Parliament was equally aware of the fact that such exemption order or
any action taken thereunder may have been declared as invalid by any
judgment of any court. Therefore, it did not stop at merely saving and not

affecting any order of exemption under sub-section (1) of Section 20 or
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any action taken thereunder, but by a non-obstante clause declared that&
the validity of any order granting exemption or any action ta

thereunder shall not be affected by repeal of the Principal Act

action taken thereunder, but the exemption order o action taken

thereunder is declared valid and expressly saved notwithstanding any
judgment of any court to the contrary. Equally, payment made to the
State Government as a condition anting exemption under sub-
section (1) of Section 20 is sa g d t be affected. Thus, both the
condition and the payment un K shall not be affected by repeal of

the Principal Act.

36 The learned Advocate General submits that correct and true

understanding saving clause is what is the real issue. The

ents are based on erroneous and incorrect

eans that it saves all the rights the party previously had. It does not give
him any new rights. The saving clauses are introduced into the Acts which
repeal others to safeguard the rights which, but for the savings, would be
lost. The Legislature may have termed Section 3 as saving provision or
clause, but it is well settled that the description of the provision cannot be
decisive of its true meaning or interpretation which must depend on the
words used therein. But, when two interpretations are sought to be put
on a provision which fits the description and which the Legislature has

chosen to apply it, is according to sound canons of constructions, to be
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adopted, provided of course, it is consistent with the language employed&
That is to be preferred to the one which attributes to the provisio&
different effect. (See: State of Bombay v/s United Motors (India) Limited

AIR 1953 SC 252). Therefore, it is not safe to hold that Section 3 e
Repeal Act saves only limited rights or consequences.

37 Taking us through Section 4 of the eal Act and
particularly its proviso the learned Advocate General submitted that all

proceedings relating to Sections 11, 12, and\14 of the Principal Act

insofar as such proceedings are relat the>vacant land, possession of
&

e% nment, do not abate. This is
eedings as is contended. If the

laced on the Repeal Act by the Petitioners

which has been taken over by
not a total abatement
interpretation or constructio
is accepted that would mean that the vesting of any vacant land of which

possession is taken by\the State Government is not affected and therefore,

that power

en by the State Government or competent authority the person
@h ding the vacant land would stand to lose completely. He would not be
entitled to claim any payment of the deemed acquisition and vesting of
the land in the State Government free from all encumbrances and which
is unaffected by the repeal of the Principal Act. He would be totally
remedyless. Since the Principal Act is repealed Sections 11 to 14 also
would be taken as obliterated from the statute book. If they stand
obliterated and removed, then, a person holding the vacant land in excess

of ceiling limit though entitled to payment or compensation under the
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Principal Act would not be so entitled because the Principal Act is&
repealed. Without the proviso, the duty of the State to compensate @&
such vesting, may not have been saved or survived the repeal. It could

have been urged that the right to seek compensation from th

as the Principal Act is repealed and all proceedings t un

the Repeal Act taking effect. That is why the Legislature proviso to
Section 4 of the Repeal Act clarified that such excess v. and of which

possession has been taken and its vesting is saved despite repeal of the

Principal Act does not mean that a person hol such land need not be
or cannot be compensated. He can ent and the proceedings
&

relating to Sections 11 to 14 IKP) al\Act insofar as they relate to
n-has been taken, do not abate. This

d while arguing in support of the principle

the vacant land of which poss
proviso is completely overlo

of total destruction or obliteration of the rights and liabilities under the
Principal Act so also the remedies. If this is demonstrative of a positive
legislative i nd~which is duly reflected in the statement of objects

and rea s%e eal Act, then, it would not be proper to accept the

conte f Mr.Naphade and other Senior Counsel. If the intent and

rpose is-to save all rights and liabilities in relation to the excess vacant

and of which possession is taken, then, it would be safe to proceed and
@h d that Section 6 of the General Clauses Act and its applicability is not

ruled out or that the saving section demonstrates a contrary intention and

of non applicability of Section 6 of the General Clauses Act.

38 The learned Advocate General also submitted that when the
rights, obligations and liabilities are intended to be saved it is not the
saving of only vested rights, but those of the nature specified in Section 6

of the General Clauses Act, 1897. He, therefore, submits that understood
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thus and in the context of the power to exempt the excess vacant land&
from applicability of Chapter-III of the Principal Act, then, the ot&
e

Principal Act or rules out its applicability to it totally.
such power is exercised is that, but for the duration of the exemption, the
vacant land in excess of ceiling limit continues to be treated and dealt
with as such. Its nature continues to e e. It also continues to be
ﬁ a s is that such an order of

%tion of Chapter-III of the Principal

ce and by exercise of a statutory power the

subject to the Principal Act.

exemption keeps in abey
Act. As a result of such abe

rights and liabilities attached to the excess vacant land remain unaffected.

vacant land ‘o yond
the Principal Act/If that is the statutory position and which is recognized

@ Repeal Act, so also, the exemption order only keeping in

@R eal Act saves such rights and liabilities and which are accrued and
incurred on commencement of the Principal Act. That is why by clause (a)
of sub-section (1) of Section 3 it was declared by the Parliament that the
repeal of the Principal Act shall not affect the vesting of any vacant land
under Section 10(3) the possession of which has been taken over by the
State Government otherwise, but for such express declaration it could
have been asserted that the Principal Act having been repealed the

vesting comes to an end or is obliterated. By clause (b) which cannot be
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termed as merely a validating clause or saving theoretically the validity o%
the exemption order, the Legislature declares that the said order is sa&
d

with all legal consequences. This is in consonance with the object

purpose in enacting the Repeal Act and saving from such repeal-e ing

» owers

conferred by the Principal Act and the actions taken thereunder.

unaffected by the repeal the exercise of some o

39 The learned Advocate General then submitted that it is not
correct to urge that the power to exempt is'legislative in character. In that

behalf he took us once again throug ions.20(1) and (2), Sections 21
&

d%é me of the Principal Act to
i r passed in the case of a excess

ions imposed are inextricably linked to the

and 22 of the Principal Act,

urge that it is an admini
vacant land. Equally, the co

said exemption order. The public interest is paramount in imposing such

conditions and equa
passing the orders of exemption under clauses (a) and (b) of sub-section
(1) of Section @ n such circumstances and when the order must contain

the re hen it is made under clause (b) of sub-section (1) of Section

the Preamble of the Principal Act acts as a guide in

, order can be made on reaching the requisite satisfaction alone

nd that withdrawal of the order of this nature is only after compliance

@ h the principles of natural justice, then, that rules out the possibility of
the power being termed as legislative in character, that submission of
Mr.Naphade has no substance. In these circumstances and when the point

is concluded by the judgment of the Constitution Bench of the
Honourable Supreme Court in the case of Bansidhar v/s State of Rajasthan

reported in (1989) 2 SCC 557, then, the reference cannot be answered,

but by holding that both sub-sections (1) and (2) of Section 20 of the

Principal Act are saved and not affected by repeal of the Principal Act. It is
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fallacious to contend that withdrawal of the exemption order is axiomatic&
or automatic on the satisfaction in terms of Section 20(2) being reach&

On the other hand what sub-section (2) of Section 20 states is that it 11

be competent for the State Government to withdraw by e
exemption if it is satisfied that any of the condition subject t@' h any
exemption under clause (a) or clause (b) of sub:-section) (1) is not
complied with by any person. Further part of sub-sec ) is that the

exemption can be withdrawn by an order, but after giving reasonable

opportunity to such person of making representation against the proposed

withdrawal. This means that the sai on.can make a representation
: . <& . :

against the proposed withd W& Government is obliged to

consider it. If the State Govern is.50 obliged and it may withdraw the

order of exemption though competent to do so that would falsify all

the contentions to the contrary. If the withdrawal is not automatic or

axiomatic or o tcome or result upon the satisfaction under sub-
section (2) reached, then, it is further fallacious to contend that if
there is non pliatice with any of the conditions subject to which

exemp as been granted, then, the only consequence of such non
e or breach would be applicability of Section 10(3) of the
rincipal Act. That is not the only consequence because the State
ernment may or may not withdraw the exemption, but by an order
under sub-section (2) of Section 20 stipulate that if the condition is not
complied with within the time extended or provided in the further order
the exemption may be withdrawn. The Government can also in the order
state that some of the terms and conditions have been complied with
whereas others are not and since the order of exemption is not complied
with in its totality, additional time is being granted for such compliance

failing which the State may proceed to withdraw the order and take all
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such and further actions as are permissible in law. Therefore, it is not as i%
sub-section (2) of Section 20 being not referred in the saving cla&
r

enacted by Section 3 of the Repeal Act would mean the Legislature n

they cannot be enforced or only the exemption order i or any action
taken thereunder, but other consequences flowing from such valid
exemption order or any valid action taken ‘thereunder are ruled out, that

is an erroneous submission. Relyi Bansidhar's case (supra) it is
&

ry%q icability of Section 6 of the
stimed only with reference to what is

t be further assumed that what is not

submitted that intention cont

General Clauses Act is not to
expressly saved and it ca
expressly saved stands destroyed or obliterated. An express saving clause

necessarily does._not\reflect intention contrary to the applicability of

Section 6 of the Gen Clauses Act. Therefore, the reference needs to be
answered-acca @ gly.

The learned Advocate General while ending his submissions

r that the decisions in the case of Voltas Limited v/s Additional
@ lector & Competent Authority reported in 2008(5) Bom.C.R. 746,
Vithabai Bama Bhandari v/s State of Maharashtra reported in 2009(3)

Bom. C.R. 663 and Sundersons and others v/s State of Maharashtra and

others reported in 2008 (5) Bombay Cases Reporter 85 or any

observations therein are not binding on construction and interpretation of
Section 3(1)(b) and (c) of the Repeal Act. At best, the observations and
findings in these decisions can be applied to a case falling under Section

3(1)(a) of the Repeal Act. In that regard as well some further conclusions
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rendered in Voltas Case (supra) and all above decisions contrary to what&
is held in Bansidhar's Case (supra) do not lay down the correct law.&
S

fact Bansidhar's case (supra) was cited before the Division Bench i

Case (supra), but the Division Bench completely omitted- i
consideration and made some sweeping observations. e\ob ations,
findings and conclusions in Voltas (supra) have been followed in Vithabai
(supra), Sundersons (supra) and in Mohan Gopalrao v/s Principal

Secretary and others reported in 2009(1) Bom. C.R. 275, all of which,

therefore and to the extent indicated abo ust'be held to be not laying
down the correct law.

&
41 These submissions karned Advocate General are fully

adopted by Mr.PK.Dhakep ar, learned Senior Counsel appearing in
some of the petitions for the State. He has take us through the scheme of

Section 6 of the General Clauses Act and particularly the words of clause
(b) thereof e t the exemption order including the conditions
thereunder a legal consequences survive the repeal of the Principal

.e only construction which can be placed on Section 3 of the

@4 The learned Advocate General and Mr.Dhakephalkar have
relied upon the following decisions:-
1 State of Punjab v/s Mohar Singh Pratap Singh,
reported in AIR 1955 SC 84.
2 Brihan Maharashtra Sugar Syndicate v/s Janardan
Ramchandra Kulkarni, reported in AIR 1960 SC
794.
3 Her Highness Maharani Shantidevi P Gaikwad v/s

Savjibhai Haribhai Patel, reported in (2001) 5 SCC
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101. {&

Commissioner of Income Tax v/s M/s Shah Sadiq
and Sons, reported in (1987) 3 SCC 516.

Kalawati Devi Harlalka v/s Commissioner of Inca
Tax, reported in AIR 1968 SC 162.

The III Income Tax Officer, Mangalore )v/s
M.Damodar Bhat, reported in AIR 1969 S

M/s Gurcharan Singh Baldev Singh v/s Yashwant
Singh, reported in AIR 1992 SC(18

D.C. Oswal v/s VK<§ub eported in AIR 1992

SC 184. \
Udai Singh ion of India, reported in

(2007) 10 SCC

Bhikoba\ Shankar Dhumal v/s Mohan Lal Punchand

t Maharashtra v/s Annapurnabai, reported in
1 upp.) SCC 273.

tate of AP v/s N. Audikesava Reddy, reported in
(2002) 1 SCC 227.

Atia Mohammadi Begum v/s State of U.PR, reported
in (1993) 2 SCC 546.

Government of A.P v/s J.Sridevi, reported in (2002)
5 SCC 37.

State of U.P v/s Renusagar Power Company,
reported in (1988) 4 SCC 59.

Bhagwant Dharmaraj Radke v/s State of
Maharashtra, reported in 2012(6) ALL MR 560.

Pradip J. Mehta v/s Commissioner of Income Tax,
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reported in (2008) 14 SCC 283. 3&

18 Rajendra Kumar v/s State of Madhya Pradesh,
reported in AIR 1979 Madhya Pradesh 108.

19 S.N. Rao v/s State of Maharashtra, reported
(1988) 1 SCC 586.

20 TCI Industries Limited v/s Municipal Corporation of
Greater Bombay, reported in 2012(5) R.
353.

21 Bansidhar and others v/s\ State “of Rajasthan,
reported in (1989) 2 SCC

rﬁ "M.Ismail, Assistant
T, 0 in AIR 1967 SC

23 M/s Universal Imports Agency v/s Chief Controller
of Importts and Exports, reported in AIR 1961 SC 41.

22 Hasan Nurani
Charity Commissi
1742.

24 State unjab v/s Harnek Singh, reported in
C 481.

eep Chand v/s State of U.P, reported in AIR 1959

C 648.
@4 A brief rejoinder was given by MrNaphade to these
contentions and he urged that each of the judgments cited by the learned

Advocate General are with reference to the statutes which are not
parimateria with the Principal Act or the Repeal Act. Therefore,
Bansidhar's case (supra) and other judgments are distinguishable. Even
otherwise the judgments are not to be read like statutes. One cannot
construe the Repeal Act and as clear in the present case to mean reviving

the Principal Act. In Bansidhar (supra) and other cases cited there was no

::: Downloaded on -08/01/2015 17:55:28 :::



*49%* FULL.BENCH.JUDGMENT.sxw

plain and express repeal, but a reenactment of the earlier legislation or&
law. The Rajasthan Ceiling Act of 1955 was replaced or repealed by&
e

reenacted statute there was a saving clause, namely, Section—15
Rajasthan Act No.VIII of 1976. That indicated that ie @; Law,

purpose. That is how paragraph 24 of Bansidhar's

would read. Thus, the factual matrix was different. In the present case,
the Repeal Act destroys many provisions ef \the Principal Act. Sections 21

and 22 of the Principal Act are n nd therefore, parimateria
&

provision like Section 20(2) c @%& be saved. Similarly all cases
arned Advocate General on the law

which have been cited

Acts were e sting on, the statute book and not repealed. That is why
these judgments cannot be cited as precedent for applicability of Section 6

of the G%-I Clauses Act to the present case. Lastly, Mr.Naphade would

at the learned Advocate General was in error in placing reliance
n decision of the Honourable Supreme Court in the case of Smt.Atia
@ hammadi Begum v/s State of U.P reported in AIR 1993 SC 2465

because this decision is expressly dissented from in a later decision of the

Honourable Supreme Court in Her Highness Maharani Shantidevi P

Gaikwad vs. Savjibhai Haribhai Patel and Others reported in (2001) 5 SCC

101. It is overruled. Thus, if Chapter-III of the Principal Act is the heart of
the said law and its applicability is ruled out completely and not
temporarily as urged, then, the said Chapter-III does not survive repeal of

the Principal Act. For these reasons the Reference must be answered in
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terms urged by the Petitioners.

44

firstly to the Principal Act and thereafter, the Repeal Act is
AIR 1979 SC 1415 (Union of India v/s Valluri Basavai

For properly appreciating the rival contentions a refer

houwdhary),

the Honourable Supreme Court outlined the object land putpose of the

Principal Act in the following words:-

“6.

ovisions.

The primary object and the purpose of the Urban
Land (Ceiling and Regulatio 76, 'the Act', as
the long title and the preamble to provide for
the imposition of a ceiling t land in urban
agglomerations, forthe sition of such land in
excess of the ceiling li ate the construction
of buildings nd for matters connected
therewith, iew to preventing the
concentration of urban land in the hands of a few

with a\\view to bringing about an equitable
dist of land in urban agglomerations to

bserve common good, in furtherance of the
di @n' principles of Art.39(b) and (c).”

Chapter-I of the Principal Act contains preliminary

Firstly, by Section 1 short title, application

and

commencement is set out and by virtue of sub-section (2) thereof the

Principal Act becomes applicable to the State of Maharashtra in the first

instance. Then, in Section 2 there are certain definitions. For our purpose

the definitions of the term “appointed day” appearing in Section 2(a),

“ceiling limit” in Section 2(c), “to hold” in Section 2(l), “urban land” as

defined in Section 2(o) and “vacant land” appearing in Section 2(q) are

relevant. On perusal of these definitions further provisions of the Principal

Act can be properly appreciated. The Principal Act, therefore, must be
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seen as applicable to the vacant land and within an urban agglomeration.&

A person holding such land or possessing it in any of the capaci

referred to in Section 2(1) shall be bound by the ceiling limit as

in Section 4(1) and further sub-sections of that Section. By Sectio

pine

except as otherwise provided therein no person shall be entitled to hold

mandated that on and from the commencement o

any vacant land in excess of the ceiling limit in the ter ies to which the
Principal Act applies under sub-section (2) of Section 1. Further

e the consequences on

provision, namely, Section 5 sets out as t

such vacant land being transferre time during the period

. . < :
commencing on the appointe d& g with the commencement

of the Principal Act. The quires the persons holding vacant

land in excess of ceiling limit to file a statement. Section 6 of the Principal
Act reads as under:-
“6. Persons holding vacant land in excess of ceiling limit

sta ent:-

iling limit at the commencement of this Act shall,

ithin such period as may be prescribed, file a
statement before the competent authority having
jurisdiction specifying the location, extent, value and
such other particulars as may be prescribed of all
vacant lands and of any other land on which there is
a building, whether or not with a dwelling unit
therein, held by him (including the nature of his
right, title or interest therein) and also specifying the
vacant lands within the ceiling limit which he desires
to retain:

Provided that in relation to any State to which this
Act applies in the first instance, the provisions of this
sub-section shall have effect as if for the words "Every
person holding vacant land in excess of the ceiling
limit and the commencement of this Act", the words,
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figures and letters "Every person who held vacant
land in excess of the ceiling limit on or after the 17/th
day of February, 1975 and before the commencement
of this Act and every person holding vacant land in
excess of the ceiling limit at such commencement" had
been substituted.

Explanation. — In this section, "commencement (qf this Ac

2

(3)

means, —
(i)  the date on which this Act comes in e in
any State;

(i) where any land,
situated in a State in which
become vacant land by an whatsoever, the
date on which such land vacant land;

(1 Y
(iii) where any ’ as) been issued under

vacant land,
s in force has

clause (n) of sectio respect of any area in a
State in whi is in force; the date of
publication of such notification.

If the competent authority is of opinion that —
(a) ~in\any State to which this Act applies in the
FSt.in e, any person held on or after the 17th
bruary, 1975 and before the commencement

0 Act or holds at such commencement; or
) in any State which adopts this Act under clause
1) of Article 252 of the Constitution, any person

holds at the commencement of this Act,

vacant land in excess of the ceiling limit, then,
notwithstanding anything contained in sub-section
(1), it may serve a notice upon such person requiring
him to file, within such period as may be specified in
the notice, the statement referred to in sub-section

(1).

The competent authority may, if it is satisfied that it
is necessary so to do, extend the date for filing the
statement under this section by such further period or
periods as it may think fit; so, however, that the
period or the aggregate of the periods of such
extension shall not exceed three months.

N
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4) The statement under this section shall be filed, — g&

(a) in the case of an individual, by the individual
himself; where the individual is absent from India, by
the Individual concerned or by some person dul
authorised by him in this behalf, and where
individual is mentally incapacitated from n@
to his affairs, by his guardian or any dther person
competent to act on his behalf;

(b) in the case of a family, by the husba wife
and where the husband or wife is absent from India
or is mentally incapacitated fro

husband and the wife are
mentally incapaci

ife or both;

behalf of the
' of a company, by the principal

(c) in the ca
officer thereof;

the association or the principal officer

in the case of any other person, by that person
by a person competent to act on his behalf.

anation. — For the purposes of this sub-section, "principal
officer", —
(i)  in relation to a company, means the secretary,
manager or managing-director of the company;
(i) in relation to any association, means the
secretary, treasurer, manager or agent of the
association,

and includes any person connected with the
management of the affairs of the company or the
association, as the case may be, upon whom the
competent authority has served a notice of his
intention of treating him as the principal officer
thereof.”
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46 A bare perusal thereof would indicate as to how the filin &

statement is compulsory and by a person holding vacant land in excess of

g required

ceiling limit at the commencement of the Principal Act. He bein

such other particulars as may be prescribed of all vac
other land on which there is a building, whether or not with a dwelling
unit therein held by him including the nature. of his right, title and

interest therein and also specifying t ntland within the ceiling limit
&

v\% view that such statement is
ow>the holder of excess vacant land to

. This aspect would become clear if one

which he desires to retain, th

contemplated by law so as.not
escape the consequence o

peruses Sections 7, 8 and 9 of the Principal Act. It is not as if the

roduced herein below:-

“10.  Acquisition of vacant land in excess of ceiling limit:--
(1)  As soon as may be after the service of the statement
under section 9 on the person concerned, the
competent authority shall cause a notification giving
the particulars of the vacant land held by such person
in excess of the ceiling limit and stating that —
(i)  such vacant land is so be acquired by the
concerned State Government; and
(ii) the claims of all persons interested in such
vacant land may be made by them personally or by
their agents giving particulars of the nature of their
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interests in such land,
to be published for the information of the general

public in the Official Gazette of the State concerned
and in such other manner as may be prescribed.

(2)  After considering the claims of the persons intere

the nature and extent of such claims and
orders as it deems fit.

(3) At any time after the publica

State concerned, de
referred to in the 1

ect from such date as may be
specified in the declaration, be deemed to have been
acquired by the State Government and upon the
n of such declaration, such land shall be
have vested absolutely in the State
free from all encumbrances with effect
e date so specified.

uring the period commencing on the date of
ublication of the notification under sub-section (1)
and ending with the date specified in the declaration
made under sub-section (3) —
(i) no person shall transfer by way of sale,
mortgage, gift, lease or otherwise any excess vacant
land (including any part thereof) specified in the
notification aforesaid and any such transfer made in
contravention of this provision shall be deemed to be
null and void; and
(ii) no person shall alter or cause to be altered the
use of such excess vacant land.

(5) Where any vacant land is vested in the State
Government under sub-section (3), the competent
authority may, by notice in writing, order any person
who may be in possession of it to surrender or deliver
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possession thereof to the State Government or to any g&

person duly authorised by the State Government in
this behalf within thirty days of the service of the
notice.

(6) If any person refuses or fails to comply with an orc

person duly authorised by such State Gove
this behalf and may for that purpose use such force as
may be necessary.

Explanation. — In this section, in st x (1) of section 11
and in sections 14 cand <:: te Government", in
x ed

relation to —
(a) any vacant by the Central
Government, entral Government;

(b) any vac land owned by any State
Government and situated in a Union territory or
within the local limits of a cantonment declared as

suc section 3 of the Cantonments Act, 1924,
(Io 1 means that State Government.”
47 bare perusal thereof would indicate that it is providing for

acquisition of vacant land in excess of ceiling limit. Sections 11 to 14

ate a mechanism for the purpose of payment of amount for vacant
lands acquired in terms of Section 10. By Section 15 there is a ceiling
limit on future acquisition by inheritance, bequest or by sale in execution
of decrees, etc. Then, there are other consequences which are to be found
when the Principal Act is adopted subsequently by any State. Then the
persons can file the statement and in relation to such State within the
time specified by Section 16. By Section 17 the power is given to enter
upon any vacant land. By Section 18 there are penalties provided for

concealment etc. of particulars or furnishing inaccurate particulars of
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vacant land. Section 19 states that the Chapter will not apply to certain&

vacant lands and those are specified in sub-section (1) of Section 19.

sub-section (2) of Section 19 the intent of the legislature is fu
clarified inasmuch as there is distinction between the
applying to certain vacant lands and exemption to va la
provisions of the Chapter. By sub-section (2) of Section 197it is clarified
that the provisions of sub-section (1) of Section 19 sh be construed

as granting any exemption in favour of any person other than an

authority, institution or organization specifie sub-section (1). Such
persons may be possessing any va nd>which is owned by such
&

authority, institution or organi % r words, the Chapter is not
e

. Power to exempt:-

(1 Notwithstanding anything contained in any of the
foregoing provisions of this Chapter. —
(a) where any person holds vacant land in excess of
the ceiling limit and the State Government is satisfied,
either on its own motion or otherwise, that, having
regard to the location of such land, the purpose for
which such land is being or is proposed to be used and
such other relevant factors as the circumstances of the
case may require, it is necessary or expedient in the
public interest so to do, that Government may, by
order, exempt, subject to such conditions, if any, as
may be specified in the order, such vacant land from
the provisions of this Chapter.
(b)  where any person holds vacant land in excess of
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the ceiling limit and the State Government, either on
its own motion or otherwise, is satisfied that the
application of the provisions of this Chapter would
cause undue hardship to such person, that
Government may by order, exempt subject to such
conditions, if any, as may be specified in the ora
such vacant land from the provisions of this D

Provided that no order under this clause shall be made unless

2

the reasons for doing so are recorded in writ

If at any time the State Go is satisfied that
any of the conditions subject to_ Which any exemption

ub-section (1) is
any person, it shall
ment to withdraw,
giving a reasonable
person for making a
representation against the proposed withdrawal and
thereupon the provisions of this Chapter shall apply
accordingly.”

granted is not complied
be competent for

e

N

A perusal of Section 20 would indicate that the power

thereu @

di

conferred in the State. The State can exempt the vacant

xcess of ceiling limit from the provisions of the Chapter-III if it is

d in terms of clause (a) or (b) of sub-section (1) that the

exemption is required because of the location of land, the purpose for

which such land is being used or proposed to be used and such other

relevant factors as the circumstances of the case may require and that it is

necessary and expedient in the public interest so to do. By clause (b) of

sub-section (1) of Section 20 to relieve undue hardship to a person

holding the vacant land in excess of ceiling limit that the power to exempt

is to be exercised. However, the power to exempt is exercised in relation

to the excess vacant land. Therefore, such exemption being granted does
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not mean that the excess vacant land is out of the purview of the Principal&
Act. That it is subject to the Principal Act is clear and is undisputed. TK&
e

it is the excess vacant land and therefore, Chapter-II

same, is not disputed before us. The question is whether su¢h exemption
being granted and after it being granted subject to nditions will

that exemption order survive the repeal of the Principal Act with all

nd application commencement: —
ct may be called the Urban Land (Ceiling
jon) Repeal Act, 1999.
plies in the first instance to the whole of
e States of Haryana and Punjab and to all the
nion territories; and it shall apply to such other
State which adopts this Act by resolution passed in
that behalf under clause (2) of article 252 of the
Constitution.
(3) It shall be deemed to have come into force in
the States of Haryana and Punjab and in all the
Union territories on the 11th day of January, 1999
and in any other State which adopts this Act under
clause (2) of article 252 of the Constitution on the
date of such adoption; and the reference to repeal of
the Urban Land (Ceiling and Regulation) Act, 1976
shall, in relation to any State or Union territory,
mean the date on which this Act comes into force in
such State or Union territory.

2. Repeal of Act 33 of 1976: — The Urban Land (Ceiling
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and Regulation) Act, 1976 (hereinafter referred to as
the principal Act) is hereby repealed.
Savings: — &
(1)  The repeal of the principal Act shall not affect--
(a) the vesting of any vacant land under
sub-section (3) of section 10, possession of which
been taken over by the State Governme r oﬁ
person duly authorised by the State Government,in
this behalf or by the competent authority;

(b) the validity of any order ting
exemption under sub-section (1) of section 20 or any
action taken thereunder, ~ notwithstanding any

judgment of any court to the contra

(c) any payme
Government as a conditi
under sub-section

to the State
granting exemption

(2) Where
(a) d is deemed to have vested in the
State Government under sub-section (3) of section 10
of the principal Act but possession of which has not
over by the State Government or any
n authorised by the State Government in
@lf by the competent authority; and
(b) any amount has been paid by the State
overnment with respect to such land,

then, such land shall not be restored unless the
amount paid, if any, has been refunded to the State
Government.

Abatement of legal proceedings : —

All proceedings relating to any order made or
purported to be made under the principal Act pending
immediately before the commencement of this Act,
before any court, tribunal or other authority shall
abate:

Provided that this section shall not apply to the
proceedings relating to sections 11, 12, 13 and 14 of
the principal Act in so far as such proceedings are
relatable to the land, possession of which has been
taken over by the State Government or amny person
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duly authorised by the State Government in this
behalf or by the competent authority. &
5. Repeal and saving : —

(1) The Urban Land (Ceiling and Regulation)

Repeal Ordinance, 1999 (Ord. 5 of 1999) is her

repealed.

(2)  Notwithstanding such repeal, anytHing done.or

any action taken under the said Ordinance shall /be

deemed to have been done or taken the
corresponding provisions of this Act.”

d purpose was not to save the
al consequences, then, the
Legislature was not req ntion or specify anything about its
validity in the Repeal Act. The Legislature was then not required to save

its validity as well. The argument is that the validity of exemption order is

saved because ing \of excess vacant land of which possession alone is
taken is sav@na as been specified in clause (a) of Section 3(1) of
the he vesting of such excess vacant lands cannot be
questio cause, at one time they may be exempted from applicability
e provisions of Chapter-III, but that exemption was withdrawn and

er they were subjected to the consequences specified by Section 10 and
@particularly sub-sections (3), (5) and (6) thereof, that the validity of the
order exempting them has been saved. We do not think that this will be a
sound and proper reading of the Repeal Act. Just as the Principal Act
would have to be read as a whole, equally the Repeal Act as well. We
cannot read the Repeal Act by omitting or leaving out therefrom anything
which the Legislature has specifically incorporated or inserted. We,

therefore, cannot hold that clause (a) of sub-section (1) of Section 3 of

the Repeal Act which is a saving clause having saved the vesting of the
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excess vacant land of which possession has been taken over and these&
vacant lands may be at one time exempted, that the Legislature inser
by way of abundant caution clauses (b) and (c) in sub-section ( f

Section 3 of the Repeal Act. The argument of Mr.Naphade & r

&

Senior Counsel is that this is by way of abundant caution othing
more.
50 We are unable to agree with them because the excess vacant

lands being at one time exempted, but s exemption being withdrawn

later would equate such excess va nds>with those in relation to

&

which the power of exemptio rcised and the Chapter was

throughout applicable. Their s be on par with those excess

vacant lands in relation to ‘which no attempt was made to seek an
exemption or such attempt was made, exemption granted, but later on
withdrawn and withdrawal never questioned by the affected parties. If in
relation to an s well the necessary steps and in pursuance of
Section d have been taken and prior to the repeal had the

posse such lands been taken over, they would have vested in the

te.and that vesting is saved or survives the repeal of the Principal Act,
hen, there was absolutely no necessity of saving the exemption order and
ich has already been acted upon or in relation to which the
consequences including those provided by Section 20(2) and ensuing the

same have already followed.

51 Then, why is the validity of any order granting exemption
under sub-section (1) of Section 20 or any action taken thereunder
notwithstanding any judgment of any court to the contrary, saved? That is

saved and with a purpose. That is because the power to exempt the land
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and which could be exercised in a given case in public interest and not for&
any private purpose or benefit should be allowed to be pursued to
logical end. If the power is conferred and its exercise is contemplated for

public good and in public interest, then, the consequences

ought to follow and equally in public interest and f b
Legislature while repealing the Principal Act (was aware of the
consequences that may follow the repeal. It was awa e fact that if
certain steps taken or the powers exercised under the Principal Act do not
survive the repeal thereof, then, public g and public interest would be

adversely affected. The power to exe is coupled with a duty. If that is
&

K ower and is in the nature of a
that manner, then, the Legislature

ing once exercised it must be allowed to

coupled with a duty and not

trust and is expected to be exe
was aware that the power
take its full course. That is why whatever may be its fate in terms of the

order of the Court,

ut notwithstanding that the validity of exemption

bssection (1) of Section 3 of the Repeal Act were not required to
e inserted. They are not surplusage or superfluous or inserted as and by
of abundant caution. The law in this regard is very clear and in the
words of the Honourable Mr. Justice Patanjali Shastri, Chief Justice of
India (as His Lordship then was) in the case of Aswini Kumar Ghose v/s

Arabinda Bose reported in AIR 1952 SC 369, “it is not a sound principle

of construction to brush aside words in a statute as being inapposite
surplusage, if they can have appropriate application in circumstances
conceivably within the contemplation of the statute.” The Honourable

Supreme Court has also held that it is incumbent on the court to avoid a
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construction, if reasonably permissible on the language, which would&
render a part of the statute devoid of any meaning or application. In ot\&
decision reported in AIR 1961 SC 1170 (J.K.Cotton Spinning &

Mills Co. Ltd. v/s State of U.R), it is held that “To harmonise-is
destroy. The courts always presume that the Legisl i‘ every

part thereof for a purpose and the legislative intention is t

t every part
of the statute should have effect” (see para 7 at 1174). The
Legislature is deemed not to waste its words or to say anything in vain.
Hence, it is not possible to easily attribute the Legislature that a

provision has been made or the wor been inserted just as a matter
&

u% sting of the land of which
repeal of the Principal Act was not

was required to be stated or saved as the

of caution or to chart a safe

possession has been take
to affect it, then, nothing m
law has taken its course. If vesting of the vacant land under Section

10(3), possession_of\which has been taken over by the State alone, is to

be saved, th@am further provisions and incorporating them in the

Repeal w ecessary.

The above aspect becomes clear if we peruse the statement of
bjects and reasons to the Repeal Bill, 1999. That reads as under:-

“Statement of Objects and Reasons:-
The Urban Land (Ceiling and Regulation) Act, 1976
was passed with a laudable social objective. The main
purpose was to prevent concentration of urban land
in a few hands and to provide affordable housing to
the Economically Weaker Sections. It has on the
contrary pushed up land prices, practically brought
the housing industry to a stop and provided
opportunities for corruption. There is a widespread
demand for removing this irritant to land assembly
and construction activity. During the implementation
of the Urban Land (Ceiling and Regulation) Act,
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1976, there have been a spate of litigations giving rise
to serious hurdles in taking over possession of land,
by the State Governments. Public opinion is nearly &
unanimous that the Act has failed to achieve its

objectives as expected.

Parliament has no power to repeal or amend the//

unless resolutions are passed by two or
Legislatures as required under clause (
252. The Legislatures of Haryana and
passed resolutions empowering Parliament peal
the Act in those States. The Act stands repealed in
those States and in the Uni ries immediately
after promulgation of the

Act by resolution, then the
Regulation) Act,

1998 was exam by the Standing Committee on
Urban and Rural Development. The Committee felt
that the\land which is yet to be put to use for the
original purposes stated in the Act, under possession
nment should not be restored to previous
s) such restoration may lead to avoidable
d ination. The Committee also suggested that the
peal Bill should contain a provision for abatement
f proceedings in the different courts. Keeping in view
the recommendations of the Committee, this Bill is
being introduced to replace the Urban Land (Ceiling
and Regulation) Repeal Ordinance, 1999 (Ord.5 of
1999) notified on 11.01.1999 so that the State
Governments would be free to have their own
legislation commensurate with their needs and
experiences. Till this Act is repealed, States have no
power to legislate on this subject.
The proposed repeal, along with some other incentives
and simplification of administrative procedures, is
expected to revive the stagnant housing industry. The
repeal will facilitate construction of dwelling units
both in the public and private sector and help
achievement of targets contemplated under National
Agenda for Governance. The repeal will not, however;
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affect vesting of any vacant land under sub-section

(3) of Section 10 of the Urban Land (Ceiling and
Regulation) Act, 1976 the possession of which has &
been taken over by the State Governments. It will not
affect payments made to the State Governments for
exemptions. The exemptions granted under Sectio
of the Act will continue to be operative. The
paid out by the State Governments
refundable before restoration of the lan
former owners.

5. The Bill also seeks to facilitate land assembly and a
flexible regime for administeri an land to suit
the varying local conditions based on State level
legislations or requirements

&

53 If one perus S of the Statement of objects and
reasons carefully and particul the part where the intent is not to affect

by repeal the exemption under Section 20 of the Principal Act will and

that continues t erative. After adopting the Repeal Act, the States
have a free gislate on the same subject as is clear from Clause 3
of t of Objects and Reasons to the Repeal Act. That intent

s not achieved or served by a mere insertion of clause (a) of

on (1) of Section 3 of the Repeal Act. It is, therefore, that the
islature did not exhaust itself and added clause (b) and that too to
@sub-section (1) of Section 3 of the Repeal Act and by inserting the words
of wide import. It is with an intent of not affecting the exemptions
granted, but continuing them so also preserving their validity that clause
(b) has been so worded. In clause (b) not only the Legislature has saved
the validity of exemption order or any action taken thereunder, but has
protected or saved this validity notwithstanding anything to the contrary
held by a court of competent jurisdiction. The Legislature was aware that

the exemptions have been granted under Section 20 across the country by
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several State Governments in exercise of their powers to exempt the&

excess vacant lands from applicability of Chapter-III of the Principal

These exemption orders have been passed bearing in mind the locati

used and such other relevant factors as the circumsta
require. The power to exempt has been exercised after the Government
reached this satisfaction and further that it is necessa expedient in
the public interest so to do. Under clause (a) of sub-section (1) of Section
20, therefore, exemption to the excess vacant la from the provisions of

Chapter-III is not to benefit the land r asyis urged before us. It is to
&

p% st particularly of providing
nd for those who are in a poor state

tance. The Legislature was aware that

uphold and promote the lar

affordable living accommedati
and entitled to public a
exemption orders have also been passed in some cases to relieve the
hardship to the persons holding excess vacant land on the requisite
satisfaction ed the Government. That satisfaction is that unless

the vaca excess of ceiling limit held by such person is not

exemp the provisions of Chapter-III undue hardship would be
to'such person. The Legislature was equally aware while enacting
he Repeal Act that several exemption orders under clauses (a) and (b)
have been passed with conditions attached to them. The conditions may
be of imposition of penalties for delay in completion and implementation
of a housing project or scheme. The conditions imposed may inter-alia
visit the person or holder with the consequence of withdrawal of the
exemption and forfeiture of the amounts paid or deposited. Such
conditional orders of exemption are in force and not withdrawn because
the Government was of the opinion that the lands were being put to such

use as would serve the object and purpose in enacting the Principal Act.
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That the State Governments were aware that the schemes of housing for&

weaker sections in the society were promulgated and such excess vac

tenements in such schemes or in housing projects (earmarked for these

sections of the society, were to be handed over or were taken over so
as to reach the ultimate beneficiaries. It is with these objects and peculiar
facts and circumstances of each case that State allowed the exemption
to remain in force. That at appro stages the extensions to the

efore, if the exemption is

e society. When these states of affairs are to the

islature, then, it is not possible to accept the

5 The validity of exemption order is saved so as to ensure that
the same serves the purpose for which it is granted. If that is what the
Legislature had in mind, then, it is futile to suggest that the Legislature
has left unaffected by repeal only the validity of the exemption order, but
not its conditions. The argument that the conditions on which the
exemption order is based or passed are no longer valid, but it is only the
exemption order whose validity is saved, is required to be stated only for

being rejected. While canvassing such an argument the counsel lost sight
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of clause (c) of sub-section (1) of Section 3 of the Repeal Act. If as a&
condition for grant of exemption any payment has to be made to the S
Government, then, the repeal of the Principal Act was not to affect such
payment or condition under which the same is made. The insertion e

Fsube

(1) of Section 3 would demonstrate the legislative intent. Ifjthe payment

words “as a condition for granting exemption” in clau )

made to the State Government as a condition for gran emption and
which may be incorporated in the exemption order is saved, then, there is
no warrant to exclude from the provision in question the validity of other

conditions in the exemption order. T ire order of exemption together
&

Wl%v een granted is thus saved.
s'aware that the Principal Act was a

se and abuse by some sectors resulting in

with the conditions subject t

That is because the Legislatur
social legislation. That its

laudable social objective being not achieved that its repeal was

necessitated. However, despite the repeal the validity of the exemption

paper. The validity of the order is saved so as not to affect the
egal consequences of such valid order. To save them and the order as a

ole together with the conditions incorporated therein that Section 3(1)
(b) and (c) has been inserted in the Repeal Act. By that the State's powers
incidental and ancillary to the power to exempt can thus, be exercised
and despite the repeal. The exemption order, validity of which has been
saved, can, therefore, be enforced, so also, its terms and conditions. These
terms and conditions may have been incorporated simply to reaffirm that
the power to exempt which is conferred in the highest executive

functionary in the State, namely, Government is presumed to be exercised
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for public good and in public interest. The exercise of such powers is,&
therefore, presumed to be bonafide and for achieving the object i&
ich

order has been saved. Having said that and also savi

monetary aspect related to the exemption, it was not necessary for the
Parliament to then spell out separately all the legal co ences flowing
from such valid order. Even otherwise, that there is no intention contrary
to what is spelled out by Section 6 the\ General Clauses Act is,

therefore, apparent. There is no ce>in the argument of the
2

tion o s\saved, but not its terms and
T to sub-section (2) of Section 20

the exemption is taken away by repeal of

Petitioners that only the exe

conditions and further by.not
the State's power to withdr
the Principal Act. The argument is that the power to withdraw the
exemption in terms of Section 20(2) of the Principal Act conferred in the
State canno xereised because of repeal of the Principal Act. This
argumen '@me on the fact that once the State Government

withdra e exemption order the only consequence could be that the

ant land vests in the State under Section 10(3) of the Principal

ctand that vesting cannot take place after repeal of the Principal Act.

@55 In that regard if one notices Section 4 of the Repeal Act, that
would denote that the proceedings under Sections 11 to 14 of the
Principal Act are not affected by the abatement or the section in the
Repeal Act causing abatement of pending proceedings or proceedings
purported to be taken under the Principal Act. This itself throws light on
the intent of the Parliament in not completely and totally obliterating the

Principal Act. This itself shows that the Principal Act is not wiped out
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from the statute book totally. Thus, after the deemed acquisition and&
vesting of the vacant land in the State if possession thereof is tak

recourse to these sections is permissible despite the Repeal o e

Principal Act.
56 The fallacy in the above arguments can be demonstrated by
perusing Section 20 of the Principal Act. The differe in‘the language

in Section 19 and Section 20 is that Section 19 says that Chapter-III will
not apply to certain vacant lands whereas what Section 20 sets out is the
power to exempt the vacant land i ssof ceiling limit and which

at ment in cases covered by
%ﬂptlon can be withdrawn provided

faction that any condition subject to which

power can be exercised by

clauses (a) and (b). That

the Government records a s
the exemption order is granted is not complied with by any person.
Therefore, a conditional order of exemption can be withdrawn on
reaching thi isfac and conclusion. However, Section 20 does not

mandatewit al, ‘but confers a discretion in the Government to

withdra exemption order after giving a reasonable opportunity to
of making a representation against the proposed withdrawal.
t is.only when the power of withdrawal is exercised that the provisions of

apter-III will apply. The language of section is, therefore, clear
inasmuch as it is only when the exemption order is withdrawn that the
Chapter-III of the Principal Act applies to the excess vacant land. So long
as the exemption order is in force to protect its validity despite a contrary
court order a saving provision in the Repeal Act will have to be inserted.
The Legislature was aware that not only the terms and conditions of the
exemption order need to be enforced, but if that order is acted upon by

parties the validity as a whole must be saved. That needs to be saved so as
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to enable the State Government to apply the provisions of Chapter-III to&

the excess vacant land covered by the exemption order and the terms

conditions after it is noticed that the exemption is either misuse

misutilized or not acted upon so as to subserve the larger public i

withdrawal and cancellation. If one way of applying Chapter-III is by

A breach or violation of some of its vital condition a

withdrawing the exemption order, then, the power to aw the same
which is implicit and inherent in the power to grant exemption is also

saved and not affected by repeal of the cipal*Act. That is because the

vacant land held by a person is undis; excess of ceiling limit. The

&

power to exempt is exercised when on holds the vacant land in

excess of ceiling limit. wer can be exercised even after

declaration under Section 1 of the Principal Act is further undisputed.

57 In this backdrop if Section 20 is perused that confers a power
to exempt i pens with a non-obstante clause, namely,
notwithstandi ything contained in any of the foregoing provisions of

,)namely, Chapter-III. The clause (a) of sub-section (1) of

ing regard to the location of such land, the purpose for which such
land is used or is proposed to be used and such other relevant factors as
the circumstances of the case may require and it is necessary or expedient
in the public interest to do so, then, the Government may, by order,
exempt, subject to such conditions as may be specified in the order, such
vacant land from the provisions of Chapter-III. Thus, what is required for
exemption firstly is that a person holds the vacant land in excess of ceiling

limit, satisfaction of the State Government suo motu or otherwise that
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having regard to the location of such land, purpose for which such land is&
being or is proposed to be used and such other relevant factors as
circumstances of the case may require, it is necessary or expedient\in

public interest so to do. Upon such satisfaction the Governmen

o

making an order and which could be conditional. The word|4Exemption”

order, exempt the vacant land from the provision

means free from an obligation or liability. In Advanc Lexicon by

PRamanatha Iyer, 3" Reprint 2007, the word “exempt” shows that a

excess of ceiling limit and the State Government on its own motion or
otherwise is satisfied that the application of the provisions of Chapter III
would cause undue hardship to such person, that the Government may by
an order, exempt, subject to such conditions as may be specified in the
order, such vacant land from the provisions of this Chapter. However, the
proviso clarifies that no orders under this clause, namely, clause (b) shall

be made unless the reasons for the same are recorded in writing.

59 If the argument of Mr.Naphade is accepted, that would mean
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that the powers to exempt cannot be exercised when the land is already&
vested in the State in terms of Section 10. That the power under Secti&
e

20(2) for withdrawal of exemption cannot be exercised after repeal o

Principal Act, presupposes that exemption itself cannot be g
d

vesting takes place. Mr.Naphade and other counsel co
withdrawal of exemption is to vest the vacant land i
Section 10 and after repeal that vesting is not possibl
land is vested the further steps cannot be taken. Thus, the argument is
premised on the basis that no application for exemption under Section 20
can be filed by a person who holds cant land in excess of ceiling
récis an argument was canvassed
é%an rejected in the case of Special
Officer & Competent Authori rban Land Ceilings, Hyderabad v/s BS. Rao
reported in AIR 2000 SC 843 (see paragraphs 6 to 10).

limit once it vests in the State

before the Honourable S

60 ore, \once the power of exemption can be exercised
after the exc acant land has vested in the State, then, equally the
powe draw the exemption can also be exercised in case of such

vaca a

In the case of Smt.Darothi Clare Parreira v/s State of
Maharashtra reported in AIR 1996 SC 2553 this is what is held by the

Honourable Supreme Court:-

“5. Having considered the respective contentions, the
question that arises for consideration is : Whether
publication of the notification under Section 10(3) of
the Act in the Gagette is in accordance with law? No
doubt, this question was not squarely put in issue before
the High Court in the manner in which Shri Naik and
Shri Bobde have posed before us. Having considered the
scheme of the Act, we find that there is no force in their
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contentions. It is true that Section 3 postulates that
except as otherwise provided in the Act, on and from the
commencement of the Act, no person shall be entitled to
hold any vacant land in excess of the ceiling limit in t

territories to which the Act applies under sub-section (.
of Section 3. Sections 6 to 10 prescribe the proced
d

determination of the excess urban land. Admitted
filing of statement, opportunity had been given they had
been heard and excess land over the cet li had
been determined. Pursuant to the decision under
Section 10(1) of the Act, objections came to be filed
under Section 10(2) and objecti [so were considered
and an opportunity was given eir consideration
and objections came to be re ».The question then is :
whether the competent ( i

decision under Secti 0

u
e. The scheme of the Act does
indicate that untit the date of the publication in the

hereof. On publication of the notification
n 10(3) and after putting a date from

blication of the notification in the Gagette and on and

om the date mentioned therein, the excess vacant land
stands vested in the State free from all encumbrances,
subject to the decision in appeal, if any, filed according
to law.
6. The previous owner stands divested of right, title
and interest in the land subject to the right to make
application provided under Sections 20 and 21. It is
difficult to accept the contention of the learned Counsel
for the appellants that the competent authority has no
power to have the notification under Section 10(3)
published in the Gazette until the application either
under Section 20 or 21 is disposed of. The very language
of Sections 20 and 21 and the exercise of the power
thereunder would arise only when the land stands vested
in the Government. The power of examination and
exemption would arise only when the Government
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becomes the owner and the erstwhile owner seeks to
obviate the hardships under Section 20 or to subserve
the housing scheme for weaker sections under Section 21

as envisaged thereunder. Thereat, the Government }
required to consider whether the proposals made by th

Section 20 for exemption would merit co
this case, admittedly, the application un
came to be filed though that was suppresse
High Court and this Court and came to be dismissed
before notification under Secti (3) of the Act was

seen that the applic
date of the vesti
under Section 1

ublication of the notification
of the Act. The effect of the vesting

of the order passed by the Government under
or the reason that it would be open to the
and the Government have stated in their

other equally efficacious public purpose. Therefore, we
annot sit over the decision taken by the Government
holding it illegal.”

@62 Following this view and principle in a later decision reported
in Special Officer & Competent Authority, Urban Land Ceilings, Hyderabad

and others v/s PS. Rao reported in AIR 2000 SC 843, the Honourable

Supreme Court held as under:-

“6. In our view, it is only after the excess land is actually
determined under Section 10 that a person can know
the exact extent of excess land in his holding and
think of asking for exemption. There may, of course,
be some cases where the extent is so large that a
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claimant may be able to seek exemption even at the

time of filing the declaration but even in those cases,

he cannot be definite about the actual extent of excess
land.

Learned Counsel, however, relied upon the definition
of the words "to hold" in Sub-section (1) of Sec
(2) to contend that once the final declaration i
and the excess vacant land has vested in t
person does not 'hold' the excess la
application for exemption under Section be
filed since Section 20 contemplates filing an
application by a person who. " vacant land in

excess of the ceiling area". Section 2 tates:
ext otherwise
requires,........ 1 its grammatical
variations, in relation 1 t land means:
)
(i1) uch land as owner or as

tenant or as mortgagee or under an irrevocable power
of attorney or under a hire purchase agreement or
partly in\ one of the said capacities and partly in any

oth e said capacity or capacities.
e ion of the words "to hold" in Section 2(1)
nt at the time of computation of the ceiling
a and at the stage of the preliminary

etermination of excess and the final determination,

nder Sections 8 and 9 of the Act, the excess is to be
determined on the basis of the land permitted by the
Act to be held by a person.
But, the word "hold" in Section 20(1)(a) or Section
20(1)(b) cannot, in our opinion, have the same
meaning that can be attributed to it as in Section
2(1). The very definition in Section 2(1) states that
the sub-section applies unless there is anything in the
context which suggests a different meaning to be
given. In our view, in the context of Section 20(1)(a)
and Section 20(1)(b), the definition given in Section
2(1) cannot be applied. The reason is that such a
construction will make Section 20 unworkable and
otiose. We have pointed out above that it is not
possible to make any meaningful application for
exemption under Section 20(1)(a) or (b) unless the
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exact quantum of excess is determined under Section
10 after following the various provisions of the Act
relating to statutory deductions and mode of &
computation. If the contention of the State referred to

above is to be accepted, then the peculiar position will

be as follows. As stated by us, before the exce

determined, a person will not able to seek ;
because he does not know what is the
land held and once the excess is determined,/ /he
cannot apply because he is not holding
land. Thus, the entire object of Section 20 will be

frustrated. That is why we the definition of
the words to hold in Section cannot be applied
in the context of Section or Section 20(1)
(b). &

10. We are, therefore,
the learned Counse
for exemptio

nable cept the contention of

S that an application
be-maintained only before the
excess is determ under Section 10. In our view,
the scheme of the Act is to the contrary. The view

taken by\the High Court following the decision of this
Co in\TR. Thandur v. Union of India, (1996) 3

(1996 AIR SCW 1700 : AIR 1996 SC

@D othi Clare Parreira (Smt.) v. State of
ashtra, (1996) 9 SCC 633 : (1996 AIR SCW

179 : AIR 1996 SC 2553) and State of A. P

epresented by Secretary to Govt.,, Revenue

Department, Hyderabad v. Valluru Venkateswara

Rao, (1997) 3 Andh. LT 417 does not call for any
interference.”

63 Once this legal position is noticed we do not see as to how
absence of sub-section (2) of Section 20 of the Principal Act in clause (b)
of sub-section (1) of Section 3 of the Repeal Act would enable us to hold
that the power to withdraw the exemption is not saved. It is possible that
the power to withdraw the exemption may not be exercised in every case.

However, when the State exercises the power to exempt the vacant land
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in excess of ceiling limit and which has already vested in it, then, there is&
no impediment in withdrawing the exemption from applicability&
al

Chapter-III of the Principal Act in the case of such lands. The
position, therefore, cannot be otherwise than what is held in th

of the Honourable Supreme Court and referred by us
which have been rendered after the judgment in the icase of T.R.Thandur

v/s Union of India reported in (1996) 3 SCC 690. T ument of the

learned Senior Counsel is that it would be inconsistent and contrary to
the legislative intent if we hold that the power to withdraw the exemption

conferred vide Section 20(2) of th ipal Act is saved despite the
&

0%} ch lands can be taken post
er repeal of the Principal Act. The

incongruous and even absurd to hold that

repeal. That would mean tha

vesting and that is permissible
argument is that it would
the power to take possession conferred vide Section 10(5) and 10(6) of

the Principal Act is saved despite repeal of the Principal Act. It is urged
that same w make\clause (a) of sub-section (1) of Section 3 of the
Repeal Act %e undant and even meaningless. We must at once
clar use (a) of sub-section (1) of Section 3 of the Repeal Act is

t ing with only exempted lands. It is dealing with all excess vacant

ands,and which are subject matter of the declaration under Section 10(3)
@o the Principal Act. Their vesting will not be affected only if possession
thereof is taken. Thus, clause (a) itself clarifies that the vesting of such
lands would not be affected by repeal if their possession is taken. That
only means that the Legislature was fully aware of the legal consequences
of declaration under Section 10(3) of the Principal Act. That provides for
deemed acquisition of the excess vacant land and their vesting in the
State free from all encumbrances. They vest accordingly, but since

possession thereof has not been taken that the Repeal Act enacts a
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provision whereunder these lands can be restored to any person provided&
he complies with sub-section (2) of Section 3 of the Repeal Act. In
case of the lands which are subject matter of a valid exemption orderand

validity of which is not affected even by any court's order to

and equally any action taken thereunder is not affect y
Principal Act and is saved though the same may not(have been upheld by
the Court, then, the intent and purpose is not to allow rson holding

the excess vacant land and which is already vested in the State to escape

the legal consequences resulting from or of exemption. If that
order is passed in order to subserve p interest and to uphold it and to
&

relieve undue hardship, then, su

c{x f exemption which may be
nsequences. It is not an absolute right

him or the land from the condition or obligation imposed by Law and

not an advantage or benefit, if at all, which could

1 being expressly admitted, but seeking to avert the
0 uences of such applicability in exceptional circumstances that the
@r uest to exempt is considered and granted. The power in that behalf is
to be exercised sparingly and as an exception. It is not a rule. It is a
corresponding right of the State and to be exercised to uphold larger

Public Interest. Thus, it is not a one sided right or privilege. It is not
relieving the person from the legal consequences of the power to exempt

and more so, if it is a conditional order. It is to safeguard public interest

that such power is exercised and in a given case conditionally. If relieving

somebody on account of his hardship or exempting the vacant land for a
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specific purpose by holding in abeyance the applicability of provisions o%
Chapter-III is the aim, then, that person cannot claim benefit &
advantage in himself much less in absolute terms. It is a relief granted-\to

relieve him from undue hardship caused by applicability of the S

1ot

20 is exercised subject to such conditions, as can be [imposed by the State

of Chapter-III. If that power under clause (b) of sub-se

bearing in mind the object and purpose of the Princi t and if they

are specified in the order, then, that can hardly be said to be an absolute

right or privilege. That is a relief toge or appended with an
obligation and liability. If that is incu t the time of exercise of power
&

of exemption, then, the Gove

m& well enforce the power to
i er.and equally without withdrawing it

ns therein despite the repeal. It is for that

exempt by withdrawing t
enforce the terms and con
purpose that clause (b) of sub-section (1) of Section 3 is enacted. That is
also recognition of legal position that by exempting something from
the provisio an it is always understood that one is subjected to
the Act 1% applicable but the exemption means one does not

suffer't yal consequences so long as the exemption is operative.

4 The Legislature was aware that the excess vacant land may
@h e been exempted bearing in mind its location and the purpose for
which it is being used or proposed to be used. Clause (a) of sub-section

(1) of Section 20 is the power to exempt the excess vacant land from
applicability of the provisions of Chapter-Ill and same is exercised
because it is necessary and expedient in public interest to do so.
Therefore, it is futile to urge that a person holding any vacant land in

excess of ceiling limit derives advantage or benefit when such power is

exercised by the State qua the excess vacant land or vacant land in excess
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of the ceiling limit, more so conditionally. Once the nature of the power is&
borne in mind, then, we do not see how repeal of the Principal Act

not save, but will affect the exercise of all powers and as we have held

above which are incidental and ancillary to the main powe ing
exemption. Thus, the conclusion can be reached and y State
exempts the vacant land in excess of ceiling limit (from applicability of
Chapter-III of the Principal Act in public interest in te clause (a) or
bearing in mind the undue hardship caused to the person holding it

exempts it from applicability of the same ‘Chapter and in both events if

the power is exercised also to ditional order or grant
. . <. : :

conditional exemption, then, % created in relation to such

land in favour of the pers is not absolute and it is conditional

tion to which the unconditional or conditional exemption order is

still in force and not withdrawn. In either events the State can proceed
despite repeal of the Principal Act because that power of the State
survives the repeal. That power survives because despite the repeal the
State can enforce the exemption orders as the persons holding such lands
do not derive or get an absolute right or advantage or benefit and that is
subject to the liabilities and obligations incurred by them. These survive
the repeal of the Principal Act because had the intent was not to so

protect or save, the Parliament would not have saved the validity of the
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exemption order or any action taken thereunder. Any action taken&
thereunder is also valid together with the exemption order more so if

action contemplates ensuring compliance with certain terms d

to enforce its order passed under Section 20(1)( (b) of the

Principal Act in the light of the Repeal Act. Further, the nature and ambit

of the conditions may be such that their (non-compliance and breach,

beyond a certain period and intenti uld visit the person with
<&

either withdrawal of the exe tix ny other penalty/ damages

in addition to complying rms and obligations. Such obligations,

n or its nominees to it or to comply with other

liability by legally permissible modes of compliance,

steps and measures survive the repeal and can be initiated

en‘to their logical end.

6 The order of exemption under Section 20(1) remains valid
would mean that a person continues to hold the vacant land in excess of
ceiling limit and to which none of the provisions in Chapter-III apply.
Chapter-III confers some rights in the holder of excess vacant land as well.
Those also cannot be exercised because the exemption order is valid and
continues to be so despite the repeal. Nothing is gained by such a
situation where the excess vacant land being exempted from the

provisions of Chapter-III so as to permit the usage of the land by the
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holder or retain it as an exception, but neither the State being able to&
enforce the conditions if any subject to which exemption is granted o

withdraw the said exemption. Equally, the effect of the repeal being to

save the validity of the order granting exemption under Section

is granted will not be able to do anything in relation(to such|vacant land

any action taken thereunder, the person in whose fav u

which except for the exemption may have vested alre the State by

virtue of Section 10(3). He then cannot move the State and seek any

payment for acquisition and vesting. He w the Legislature had in
mind the saving clause as is carved y section 3(1)(b) and (c), its
&

th s conferred in the State nor

of Chapter-III of the ULC Act to

intent was not to take away

exclude applicability of the pr
such an extent as would ke it impossible for the person to seek
payment in terms of Sections 11 to 14 or to seek enforcement of such
conditions which are ‘reciprocal and which are to be performed by both.

be unable to enforce the conditions on which

ions-which are incorporated therein so as to protect their interest.

uch situation can never be envisaged by the Parliament. Such situation
being created would render all the provisions of the Repeal Act
redundant. The intent as is clear from a harmonious reading of the Repeal
Act and in the backdrop of the aims and objects of the Principal Act is to
save the applicability of the provisions contained in Chapter-III to the
excess vacant lands which are subject matter of exemption under Section
20(1). Section 3(1)(a) covers a situation where there is no exemption
order passed under Section 20(1)(a) and (b). That covers the vacant

lands which are not subject matter of any order of exemption or such
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order being not in force on the date of the Repeal Act and in regard to&
which the provisions contained in Chapter-III were always applical&
Therefore, if the State does not complete the action in relation to e
lands by taking possession thereof, their mere vesting d
acquisition by virtue of Section 10(3) is not saved. Seetion deals
with a separate and distinct situation and that is applicable to the lands
which are vacant and in excess of ceiling limit and i ion to which
the order of exemption under Section 20(1) has been passed. The
applicability of Chapter-III in relation to lands is, thus, ruled out and
so long as the exemption order is i . If>the order of exemption is
withdrawn the Chapter-III ?GR icable and all consequences

would follow.

66 We must at once note that way back in the year 1990 in the

decision in the case\of M/s Shantistar Builders v/s Narayan Khimalal
Totame rep in 1990 SC 630, a Three Judge Bench of the

5 %e %ourt had framed the guidelines so as to enable
; pver the exempted lands covered under Section 20 of the

1 "Act. That is to ensure compliance with the constitutional

te of shelter and guaranteed vide Article 21 of the Constitution of
@In ia. In that decision, the Honourable Supreme Court held as under:-

“5. Both Sub-sections 20 and 21 contain provisions that
if Government or the competent authority, as the case
may be, is satisfied that any of the conditions subject
to which exemption was granted is not complied with,
it shall be competent for it to withdraw the order
under Section 20 or declare such land to be excess
land under Section 21 and bring it within the
mischief of the statute.

6. In the instant case on January 11, 1978, on the basis
of an application made on 24th October, 1987, the
State Government made an order of exemption, the
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salient portions of which are extracted for
convenience: &

GOVERNMENT OF MAHARASHTRA
NO. HWE-1077/XXXV
GENERAL ADMINISTRATION DEPARTMENT,

MANTRALAYA, BOMBAY-400032.
11TH JANUARY, 1978.
ORDER
WHEREAS (1) Shri Kumarpal Vadilal Shah/(2)
Shri  Navinchandra Vadilal Shah mt.

Champaben w/o Vadilal Shah (4) Shri Vasantlal
Vadilal Shah (5) Shri Babul [ Shah (6) Smt.
. Wirmala Hiralal
hlal Parekh and
ah (persons at Sr.
ted Attorney Shri
Suneel Shopping center;
ndherl (West), Bombay -
400058, hold v t lands in excess of the Ceiling
Bombay Urban Agglomeration,
details gf which are given in the Schedule 'A' herein:
WHEREAS the said persons have applied
emption under Section 20 of the Urban Land
@ t, (33 of 1976).
AND WHEREAS, the said persons have

entioned in their application, that their Scheme of
onstruction of houses for Weaker Section will be
executed by them, through Messers STAR BUILDERS,
302, Sharda Chambers, 15 New Marine Lines,
Bombay - 20.

NOW THEREFORE, in exercise of the powers
conferred by Sub-section (1) of Section 20 of the said
Act, after having recorded in writing the reasons for
making this Order, the Government of Maharashtra
hereby exempts the said vacant lands, from the
provisions of Chapter III of the said Act, subject to the
following conditions viz.:

1) The lands exempted under this exemption order
shall be used by the said persons for the purpose of
housing for weaker section comprising 1700
(seventeen thousand) tenements consisting of 3,000
(three thousand) tenements of plinth area, not

(9) Smt. Madhuab@la
Nos.2 to 9 by
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exceeding 20.00 sq. metrs., 10,000 (ten thousand)
tenements of plinth area, not exceeding 30.00 sq.
metrs., 3,000 (three thousand) tenements of plinth

area, not exceeding 44.00 sq. mtrs. and 1,000 (one
thousand) tenements of plinth area, not exceeding

2) The said persons shall make full utili
land so exempted for the purpose a
constructing on the land the 17,000 ten
specified in the condition No. 2 above. The said
persons shall commence constru of the tenements

work within a period of ears from that date,
failing which the '

and a part remains
jod of five years, exemption

nits shall not exceed Rs.50/- (Rs. fifty only)
per of plinth area. Each tenement is to be
ided-with all the amenities as mentioned in the
% attached to this Order and as mentioned
i State Government Scheme, announced on 2nd
Qctober, 1977 for construction of houses for Weaker
Sections of Society on surplus vacant land by the land
holder. The details of construction shall not be
inferior to those already mentioned in the
application. The actual construction and the quality
of construction, will be subject to the building
regulations of the local authorities, and subject to
such other conditions as may be imposed, by the
Collector of Thane, Town Planning Authority and the
B.M.R.D.A and other Statutory Regulation.
4) to 6) ....
7) The said persons shall not transfer the exempted
lands (with or without buildings thereon) or any part
thereof to any other persons, except for the purpose of
mortgage in favour of any financial institution,
specified in Sub-section (1) of Section 19 of the said
Act, for raising finances for the purposes of
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construction or any one of the tenements mentioned
above. Breach of this condition shall mean that the
exemption granted under this Order stands &
withdrawn.

8) &9) ...

10) The construction work under the scheme, wi

further subject to all other conditions incor;
the Scheme of Weaker Section Housing a
the State Government on 2nd October;
subject to such other conditions as may be i
the local authorities, Collector of Thane, Town
Planning Authorities and th
11) If at any time, the State
that there is a breach o
mentioned in this Order;
State Governme
exemption from the date

Basic needs of man have traditionally been accepted
to ree-food, clothing and shelter. The right to life
J r d in any civilized society. That would take
@ts weep the right to food, the right to
C g, the right to decent environment and a
asonable accommodation to live in. The difference
etween the need of an animal and a human being
for shelter has to be kept in view. For the animal it is
the bare protection of the body; for a human being it
has to be a suitable accommodation which would
allow him to grow in every aspect - physical, mental
and intellectual. The Constitution aims at ensuring
fuller development of every child. That would be
possible only if the child is in a proper home. It is not
necessary that every citizen must be ensured of living
in a well- built comfortable house but a reasonable
home particularly for people in India can even be
mud-built thatched house or a mud- built fire-proof
accommodation.
With the increase of population and the shift of the
rural masses to urban areas over the decades the
ratio of poor people without houses in the urban
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areas has rapidly increased. This is a feature which
has become more perceptible after independence.
Apart from the fact that people in search of work
move to urban agglomerations, availability of
amenities and living conveniences also attract people
to move from rural areas to cities. Industrialisati
equally responsible for concentration of la
around industries. These are feature
mainly responsible for increase in the homeless urban
population. Millions of people today liv the
pavements of different cities of India and a greater
number live animal like existenc thuggis.

the passing o acquisition of vacant sites
for purposes of sing. Considerable attention has
been given in “recent years to increasing
accommodation though whatever has been done is
not adequate. The quick growth of urban
a overshadows all attempts of increasing
dation. Sections 20 and 21 of the Act vest

in the State Governments to exempt vacant

ites from vesting under the Act for purposes of being
aken over if housing schemes are undertaken by
owners of vacant urban lands. Section 21 specifically
emphasis upon weaker sections of the people. That
term finds place in Article 46 of the Constitution and
Section 21 uses the same language. 'Weaker sections'
have, however, not been defined either in the
Constitution or in the Act itself. An attempt was made
in the Constitution Assembly to provide a definition
but was given up. Attempts have thereafter been
made from time to time to provide such definition but
on account of controversies which arise once the
exercise is undertaken, there has been no success. A
suggestion for introducing economic criterion for
explaining the term was made in the approach to the
Seventh Five Year Plan (1985-1990) brought out by
the Planning Commission and approved by the

QS
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National Development Council and the Union
Government. A lot of controversy was raised in &

Parliament and the attempt, was dropped. In

the

absence of a definition perhaps a proper guideline
could be indicated but no serious attention has been

devoted to this aspect.
Members of the Scheduled Castes and
Tribes have ordinarily been accepted as
the weaker section. Attempt to bring in
economic means has often been tried but no
has been evolved. Undoubtedly, apart from
members of the Schedule

the
and Scheduled

citizens who

would also belong to the r sections. The
Constitution maker;inten all citizens of India
belonging to the e be benefited when

Parliament in
21 of the Act
sections to have

the Constitution.
e same language in Section
intended people of all weaker
e advantage. It 1is, therefore,

appropriate that the Central Government should

co orward with an appropriate guideline to

ndicate o would be included within weaker
f the society.

I ent years on account of erosion of the value of

e rupee, rampant prevalence of black money and
earth of urban land, the value of such land has gone
up sky-high. It has become impossible for any
member of the weaker sections to have residential
accommodation anywhere and much less in urban

areas. Since a reasonable residence is

an

indispensable necessity for fulfilling the Constitutional
goal in the matter of development of man and should
be taken as included in 'life' in Article 21, greater
social control is called for and exemptions granted

under Sections 20 and 21 should have to

be

appropriately monitored to have the fullest benefit of
the beneficial legislation. We, therefore, command to
the Central Government to prescribe appropriate
guidelines laying down the true scope of the term
'weaker sections of the society' so that everyone
charged with administering the statute would find it
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of the society maintain that they are entitled to
allotment of 262 plus 558 flats. It is true that
initially the claim was for a smaller number but the
number has gone up when further petitions were
before the High Court. There is, perhaps,
in the objection of the builders as also the
by the State Government before u
respondents' claim should undergo in dept
We direct that the genuineness of the claim should be
scrutinised in accordance wi uidelines which
shall now be indicated but in of the claims
being found tenable, the* builders shall have a
direction to providesacco ion in terms of the
scheme for those e foun Q be acceptable. To
ensure implementat his-direction the builders
are called up make any commitment or
allotments for until the claims of the 1420
applicants are rutinised and allotment of
accommodation for such number of persons as are
found-entitled is provided.

z w proceed to deal with the guidelines. The
nment of Maharashtra by the Resolution No.
090/3422 (D- XIII) in the Housing and

ecial Assistance Department have laid down the

uidelines. We shall refer to the preamble and some of
the provisions thereof. The preamble indicates:

“Close and effective monitoring of the
implementation of weaker sections housing schemes
sanctioned under Sections 20 and 21 of the Urban
Land (Ceiling & Regulation) Act, 1976, is one of the
most important duties of the competent authorities
who have been entrusted with the task of
implementing the Urban Land Ceiling Act, 1976, in
the nine urban agglomerations in Maharashtra, viz.
Bombay, Pune, Thane, Ulhasnagar, Kolhapur,
Solapur, Sangli, Nasik and Nagpur. Competent
authorities are required to ensure that construction of
flats for the weaker sections of the society on land
exempted under Sections 20 and 21 is completed
within the time-frame stipulated in the exemption

convenient to implement the same.
Respondents who claim to belong to weaker sections &
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order. They are also required to ensure that the terms
and conditions of the exemption order such as issue of

advertisements, giving particulars of the schemes, sale
of fiats at the prices approved by government, sizes of
flats, non-eligibility of persons who already own a
dwelling unit in the same urban agglomeratio
purchase a flat from such schemes, handi
land affected by development plan, reserv
planning authority etc. are all com
Physical implementation of Weaker section sing
schemes in Maharashtra is one of the important
issues on the agenda at th ings of competent
authorities convened by the . Hou Department
periodically. General ial instructions
regarding effective monit implementation of
the housing sc given to competent
authorities in s etings. Government of
Maharashtra arefully  considered  the
importance attaching to close and effective

ter this preamble, 16 paragraphs in what has been

amed as the Code - and a copy of this Code is
appended to the judgment as annexure for
convenience - indicate the guidelines.
We are of the view that allotment shall be on the
basis of 'one family - one flat' and the family shall
include husband, wife and dependent children. A
family which has one flat in any urban
agglomeration within the State shall not be entitled
to allotment or acquisition by transfer of a flat under
this Code.
Government nominees contemplated under the Code
must belong to weaker sections of the society and
shall also be subjected to the rule of one family - one
flat. The number of Government nominees should not
exceed 5% of the total accommodation available in
any scheme.
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Every builder shall maintain a register of applicants
chronologically registering them on the basis of the
date of receipt of the applications. The register should

be up-to-date and available for inspection by the
authorities. As and when an application is received b

Simultaneously, a copy of the application its
number shall be sent by the builder to the Committee
for its record.
As a working guideline we di that.a 'means test'
for identifying 'weaker sections of.the society shall be
adopted and for th@pre me of the family of
the applicant mu eed Rs) )18,000/- (eighteen
thousand) to come e meaning of the term to
."The applicant shall be called
upon to satisfy Committee about the limit of
income and the present prescription of Rs. 18,000/-
may be\varied from time to time by the State
Gov. t taking into consideration the fall of the
e rupee, general improvement in the
%@f e people now within the annual income
li of Rs. 18,000/- and other relevant factors. It
all be open to the State Government to prescribe
ppropriate guideline in the matter of identifying the
'weaker sections of the society'.
'Competent authority' has been defined in Section
2(9) of the Act. From the Code it appears that he is
an officer subordinate to the Collector of the District
so far as the State of Maharashtra is concerned as an
appeal is contemplated from his orders to the
Collector. The duties and responsibilities and powers
vested in the competent authority under the Code are
wide and considerable. We are of the opinion
(without in any way casting any aspersion) that it
would be difficult for the competent authority to
exercise efficiently and to the satisfaction of everyone
the duties cast upon him under the Code. In the
matter of implementation of the scheme and with a
view to providing satisfactory execution thereof and

O
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fulfilling the laudable purpose stipulated under the %

Act and undertaken by the scheme, it is necessary that
there should be a committee in respect of the schemes
in every urban agglomeration for weaker sections
sanctioned under Sections 20 and 21 of the Act for

overseeing the implementation of every sch

particularly in the matter of due compli
conditions under which exemption is granted, ti
construction of the flats, appropriate adverti
contemplated, registration of the applic in
response to advertisements in a systematic manner,
approprlate allotment of fla mg priorities on
imate charges
onitoring  strict

judicial office the rank of an Additional
District Judge a Government engineer not below
the rank of Superintending Engineer. In the
committee, the judicial officer shall function as the
Chai

ittee shall have powers to scrutinise all
ments and give appropriate directions to
t ilders and applicants keeping the requirements
the schemes and the Code in view. To the extent we
ave indicated the powers conferred on the competent
authority in terms of the State Code shall stand
vested in the committee. The Bombay High Court
shall take steps to ensure that in respect of schemes in
every agglomeration undertaken and which the State
Government may in future undertake, the services of
an efficient judicial officer not below the rank of an
Additional District Judge on such terms as the State
Government and the High Court consider appropriate
shall be made available for discharging the duties
indicated and/or as may be provided. We would like
to impress upon every Committee that fulfilment of
the laudable purpose of the providing a home to the
poor homeless depends upon its commitment to the
goal and every effort should be made by it to ensure
that the builder does not succeed in frustrating the
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purpose. The State Government shall suitably modify
its Code in the light of this judgment and recirculate
the same to all concerned within four weeks from &
today.”

67 A further order in terms of the guidelines for above

has been passed by the Honourable Supreme Court in the year 1995 and

to be precise on 17.11.1995. That order is reported in (1996) 1 SCC 233

(Shantistar Builders v/s Narayan Khimal . Therefore, the Scheme

formulated by the Honourable Supre
thus:- &

“1. This Court by its j
Narayan Khi
matter directed
Government to con
allotme

the

is in place. This order reads

in“Shantistar Builders v.
e, while disposing of the
aragraphs 21 and 22 the State
itute a committee for monitoring
of the houses to the weaker sections, as per
heme sanctioned while exempting the Urban
Section 21 of the Urban Land (Ceiling &
ct, 1976 (for short "the Act"). One of the
rs of the committee suggested was Additional
istrict Judge. The Bombay High Court was requested
0 ensure that an Additional District Judge be made
available for enforcing the schemes in every
agglomeration, so that the Committee constituted by
the State Government would effectively implement the
schemes. This Court also impressed upon every
Committee to ensure fulfilment of the laudable
purpose of providing a home to the poor homeless to
effectuate its commitment to the constitutional goal
and that every effort should be made by it to ensure
that the builder does not succeed in frustrating the
purpose. The State Government should suitably
modify its scheme in the light of the judgment
rendered in Shantistar Builders case and recirculate
the same to all concerned within four weeks from the

date of the judgment.
2. The State had filed an affidavit on March 30, 1990,
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seeking certain modification or clarifications of the g&

order. One of the modifications sought was that under
the Act, the Deputy Commissioner is the competent
authority and an appeal was provided under the Act,
except for Bombay and Pune, to the Additional
Commissioner. For Pune and Bombay,
Commissioner would deal with the sa
Additional District Judge was to s
functioning of the allotment as per
sanctioned under Section 21 of the Act, it
inconvenient to the appellate authority to consider the
scheme under the Act.

The entire thinking of the ‘Government is wholly
misconceived. The Committée had.nothing to do with
the provisions of the U el
exemption under

terms of the de by the Government for
construction of\ buildings by the builders and
allotment to weaker section people. This Court
to ensure that the builders would abide by

people in the light of the guidelines laid down
erein. The State Government was also directed to
ecirculate the revised schemes in the light of the
above judgment. In the circumstances, the question of
the Commissioner sitting in an appeal over the
working of the Committee does not arise.
It is submitted that the taking away of the
discretionary power of the Government in allotment
of the houses is not justified. We do not propose to
modify our earlier direction. The Government is
directed to comply with the Constitution of the
Committee within 30 days from the date of the receipt
of this order, since the same has already been delayed
for more than five years from the date of the
judgment constituting the committee.”
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68 We have not been shown anything which would counter to&
this, but the attempt is to orally demonstrate that all this does not su

the repeal.

69 We have already referred to as to how t

for the purposes of ensuring compliance with the exemption|orders may
be at various stages of implementation. There are sev nditions and
which may have been varied from time to time so as to achieve the object
of exemption. Since the exemption under clause (a) of sub-section (1) of
Section 20 of the Principal Act is granted bearing in mind the

ing used or proposed to be

lementation, then, the repeal of the Principal Act will not in any
manner prevent the Government from enforcing the conditions and
ensuring compliance with the obligations undertaken by the Developers

and Builders.
70 The arguments of the Petitioners to the contrary do not take

note of any of the above aspects. Even if one proceeds on the footing that

the intent of the Parliament was not to save several other provisions, but
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that does not mean that what is saved by the Repeal Act or what will not&
be affected by repeal of the Principal Act is exhaustive. Mr.Naphade pla

reliance upon Sections 21 and 22 of the Principal Act and sub

these provisions have not been saved, but his argument overl
that Section 21 is a provision whereunder a person i acant
land in excess of ceiling limit comes forward and declares in the
prescribed manner before the competent authority tha land is to be

utilized for construction of dwelling units of the size specified therein and

for accommodation of weaker sections of the society in accordance with
the scheme approved by such authori d then that land on inquiry is
&

not to be treated as excess fo

X e of the Chapter. That is
i to hold such land for the purpose

onal upon inter-alia time to complete the

permission to such holder to ¢
aforesaid. That is also con
construction. However, merely because this provision is not inserted in
the Repeal Act ipso-facto will not mean that sub-section (2) of Section 20

ot saved. Section 20 is a power to exempt and

position. Therefore, Sections 20 and 21 of the Principal Act operate in
separate fields. Similar is the case with Section 22 where the vacant land
is allowed to be retained under certain circumstances. Therefore, if
retention for specified purpose as contemplated by Section 22(1) is where
there is a building on the land held by the holder of the vacant land, but
that building is demolished by him or demolished or destroyed solely due
to natural causes and beyond the control of human agency and as a

consequence thereof, then, in the circumstances set out in sub-section (1)
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of Section 22 the vacant land can be retained. Once again this provision&
cannot be equated with Section 20 and would operate in a different fi

We need not repeat that the purpose to exempt the excess vacant land.is

interest that the Government can exercise its disc ry power to
exempt and not otherwise. One of the user or proposed user could be
construction of tenements for the wea or deprived sections of the
society or handing over of const ements or units to the
tal\e Government to mitigate
%e otame's case (supra) dealt with

re, the laudable object and purpose being

Government nominees SO a

hardship caused to such nomi
such nominees as well. The

borne in mind it is apparent that in exceptional cases and in public

interest the power to exempt is exercised and not as a matter of course.

ar-as, the State of Maharashtra is concerned that is 17.02.1976. In a Full
Bench decision of this Court reported in AIR 1984 Bombay 122
Prabhakar Narhar Pawar v/s State of Maharashtra, the Full Bench held as

under:-

“11.  There is no dispute that the vacant land has to be
determined with reference to the date of
commencement of the Act and the relevant date is
17th February, 1976. So far as Sub-clause (I) is
concerned, the question as to whether construction of
a building is or is not permissible according to the
building Regulations has to be determined with
reference to 17th February, 1976. We have already
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referred to the definitions of the words "building %

Regulations", which mean Regulations contained in
the master plan, and the meaning of the expression
"master plan" is also given in the Act itself in S. 2(h)
and it means, in relation to an area within an urban

agglomeration or any part thereof, the plan prep

under any law for the time being in fi
pursuance of an order made by the State Govern
for the development of such area or part thereof gnd
providing for the stages by which such de ent
shall be carried out. Now, when a question arises as to
whether construction of a building is not permissible
under the building Regulations.in force, it is possible
that there may be an a te~ban or prohibition
under the relevant;,ma where under no
circumstances construction ing is possible on a
given piece of land. % land may have been
reserved for pose> and on such reservation
construction of building would not at all be
permissible. But, when we come to an instance like
the present one in which there is an open plot of land
which-is \admittedly a house site on which a building
structed, it is difficult to see how any part

f an be excluded under Sub-clause. (I) of S.
2 n hypothetical considerations. Section 3 of the
ct and the procedural provisions thereof which are
ntended to implement the provisions of the said
section contemplate the determination of the quantum
of vacant land on facts as they exist on the date of
commencement of the Act. Therefore, in a given case
where the owners of a land claims that certain land
which is owned by him should be excluded on the
ground that construction of a building is not
permissible under the building Regulations in force, it
is obvious that he will have to show that the building
regulations are attracted in his case. For a person,
who, on the commencement date, never even intended
to construct any building on his land or for a person
who has not even submitted a plan for construction of
any building, the relevant building Regulations are
wholly irrelevant and he is not affected by the
building Regulations. It appears to us that when sub
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clause (I) refers to land on which construction of a
building is not permissible under the building
Regulations, it was contemplated that on the date of &
commencement of the Act, that is, 17th February,

1976, the owner intended to construct a building on

the plot in question and the plan of the building
either already sanctioned or he had submi
plan for sanction. Where a building pla
sanctioned and such sanctioned plan is
17th February, 1976 or a plan has alr
submitted for sanction, it could be ascertained with

certainty as to how much 1 be identified as
land on which construction a “building is not
possible. Sub-clause (I) o does not, in our
view, contemplate a genera ion of land from the
purview of the Ac two-thirds or one-

half or whatever m e eéxtent of land on which
no building tructed under the relevant
building Regulations in force in the area under
consideration irrespective of whether a building is
proposed\ to be constructed or not on the date of
co ncement of the Act. ........... 7

72 ha decision in Prabhakar Pawar's case (supra) has been

proved by the Honourable Supreme Court in the case of

ujarat v/s Parshottamdas Ramdas Patel reported in AIR 1988 SC

Petitioners in this case overlook the fact that when there is ceiling placed
on holding of vacant lands and such lands which are vacant, but in excess
of ceiling limit vest in the State, then, it would be futile to urge that the
exemption confers an absolute right or privilege. If the exemption is a
privilege as is held in the case of Southern Petrochemical Industries
Company Limited v/s Electricity Inspector and E.TI.O. reported in AIR
2007 SC 1984 and it is further held by the Honourable Supreme Court

that the right of exemption with a valid notification gives the right to
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approve the rates, it is vested right and the word “privilege” has wider&
meaning, then, the right is, therefore, protected even after repeal of é&
Principal Act. It goes without saying that if such right is conditionak the

conditions attached are not wiped out or destroyed if

consider as to whether the intention of the Legislature
meaning thereby there is a different intention than what is spelled out by

Section 6 of the General Clauses Act. that regard this is what the

Honourable Supreme Court has held:

“108. We are also unab
that exemption

Mr. Andhyarujina
a mere concession
defeasible by t and does not confer any
accrued right to ‘the recipient. Right of exemption
with a valid notification issued gives rise to an
accrued’xight. It is a vested right. Such right had been

granted them permanently. 'Permanence' would
altered by statute.

109. en Ja right is accrued or vested, the same can

b en away only by reason of a statute and not

otherwise. Thus, a notification which was duly issued
would continue to govern unless the same is repealed.
Mr.Andhyarujina, however, would submit that
reference to the words "anything duly done" should be
given a restrictive meaning. He referred to "Statutory
Interpretation - A Code" by EA.R. Bennion, Third
Edition, page 229, wherein it was stated:

“Paragraph  (ii) This  derives  from
Interpretation Act 1978 Section 16(1)(b). The
reference to 'anything duly done' avoids the need for
procedural matters, such as the giving of notices, to
be done over again.

Example 89.3 The Interpretation Act 1978
Section preserved the effect of a noise nuisance notice
served under the Control of Pollution Act, 1974,
Section 58(1) before its repeal and replacement by
the Environmental Protection Act, 1990, Sections 162
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and 164(2) and Schedule 16 Pt. III.”

111. The treatment of the law, in our opinion, is not
exhaustive as different consequences are required to
be taken into consideration and applied having
regard to the nature of the statutory provision.

112. MrAndhyarujina also relied upon Maxwell on
Interpretation of Statutes, 12th edition, e @
wherein it was stated:

“When an Act is repealed, any \delegated
legislation made under the Act falls to t und
with the statute unless it is expressly preserved. Where
the subordinate legislation is inued in force,

113.  The statement of 1

vary from sta
114. It is profitable to netice at this stage a decision of this
Court in M/s. Univérsal Imports Agency (supra). In
that case under the Indo-French Agreement entered
int nd between the two nations on Ist
954, the entire Administration of French
nt) vested in the Government of India. The
t ry of Pondicherry, thus, became a free port
ithout any restriction in case of most imports.
owever, by reason of a notification dated 30th
October, 1954, the importers in Pondicherry were
required to obtain validation of licences held by them
to import goods as petitioners thereof did not have
any merchandise imported by them stood confiscated.

115. Clause 6 of the Agreement reads, thus:
“Unless otherwise specifically provided in the
Schedule, all laws in force in the French
Establishments immediately before the
commencement of the Order, which correspond to
enactments specified in the Schedule, shall cease to
have effect, save as respect things done or omitted to

be done before such commencement.”

116. Analyzing the said provision, this Court held:

“..The words things done in para 6 must be
reasonably interpreted and, if so interpreted, they can
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suggested by the learned Counsel for the respondents
be accepted, the saving clause would become
unnecessary. If what it saves is only the executed
contracts i.e. the contracts whereunder the goods
been imported and received by the buyer
merger, no further protection is nécgessary
ordinarily no question of enforcement of
under the pre-existing law would a
phraseology used is not an innovation but is copied
from other statutory clauses..Se 6 of the General
clauses Act (10 of 1897) says-that ess a different
intention appears, the rep of an’Act shall not affect
anything duly done or su

v@ ereunder....
117. Thus, a liberal a &K >tructlon was given

by this Court.
118. To the same a decision of this Court in
pra) wherein power to make rule

mean not only things done but also the legal
consequences flowing therefrom. If the interpretation &

Shri Ram Prasa
was held to be a thing done within the meaning of
Article 857(2) of the Constitution of India.

119. In Singh (supra), this Court held:

The words anything duly done or suffered
@er sed in Clause (b) of Section 6 are often
u y the legislature in saving clause which is

tended to provide that unless a different intention
appears, the repeal of an Act would not affect
anything duly done or suffered thereunder. This Court
in Hasan Nurani Malak v. S.M. Ismail, Asstt. Charity
Commr., Nagpur has held that the object of such a
saving clause is to save what has been previously done
under the statute repealed. The result of such a saving
clause is that the preexisting law continues to govern
the things done before a particular date from which
the repeal of such a pre-existing law takes effect. In
Universal Imports Agency v. Chief Controller of
Imports and Exports this Court while construing the
words things done held that a proper interpretation
of the expression things done was comprehensive
enough to take in not only the things done but also
the effect of the legal consequence flowing therefrom.”
120.  Furthermore, exemption from payment of tax in
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favour of the appellants herein would also constitute
a right or privilege. The expression "privilege" has a
wider meaning than right. A right may be a vested &
right or an accrued right or an acquired right. Nature
of such a right would depend upon and also va
from statute to statute. It has been so held by
Court, while construing Section 6 of t e
Clauses Act, in M/s Gurcharan Singh Baldév Sing,
Yashwant Singh and Ors. [(1992) 1 SC 8] i/ the
following terms:
“..The objective of the provision is to ensure
protection of any right or privile quired under the
repealed Act. The only excep it is legislative
intention to the contraryt the repealing Act

may expressly provide o Q 1y impliedly provide
against continua e

ght, obligation or
liability....”

73 Hence, Section 20(1) of the Principal Act and Section 3(1)(b)
and (c¢) of the Act have to be read together and harmoneously.
That would e)and protect the right of person to move under

to-14 of the Principal Act. That is why there is a proviso

ow the State Government to retain the money/sum paid to it as
condition for granting exemption under Section 20(1). All this shows that
the excess vacant land continues to be subject to the Principal Act and its
repeal does not affect applicability of the provisions of Chapter-III albeit
to a limited extent with which we are concerned. The intent is not to
allow recourse to Sections 21 and 22 of the Principal Act and that is
clearly affected by the repeal of the Principal Act. However, a saving
clause enacted in the Repeal Act and construed as above does not

manifest an intent to destroy all rights and obligations. Therefore, Section
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6 of the General Clauses Act, 1897 can be taken assistance of. %

74 While construing a repeal clause or Repeal Act or saving
clause therein the application of Section 6 of the General Clau t
would have to be considered in the light of the afore lai ciples.

is in force and conditional, then, the right or privilege

cannot partake a different character. It would then fall squarely within

Section 6 of the General Clauses Act an the present case we have not

Xd by the learned Advocate General

Bansidhar (supra) is apposite. There, the

found a contrary intention.

75 We find that
on the decision in the case
Honourable Supreme Court held that a saving provision in the repealing

statute is not exhaustive of the rights and obligations so saved and they

survive the r::
Q Bansidhar's case (supra) the contentions of the Appellants

the Supreme Court were regarding the legality of certain

dings for fixation of ceiling on agricultural holdings initiated and
@ tinued under the provisions of Chapter III-B of the Rajasthan Tenancy

Act, 1955. That Act particularly Section 5(6-A) and Chapter III-B
thereunder was repealed by the Rajasthan Imposition of Ceiling on
Agricultural Holdings Act, 1973 (11 of 1973). The question was whether
the proceedings under the 1955 Act survive the repeal and reenactment
of the same in 1973. In that regard the Honourable Supreme Court held
as under:-

“3. Chapter III-B, pertaining to imposition of ceiling on
agricultural holdings, in the State of Rajasthan, was

::: Downloaded on -08/01/2015 17:55:32 :::



*107* FULL.BENCH.JUDGMENT.sxw

introduced into the '1955 Act' by the Rajasthan

Tenancy (Amendment) Act, 1960. As a sequential

necessity Section was amended by the introduction in &

it of Clause (6A) which defined "ceiling-area". The

notified-date, as originally fixed, was 1.4.1965; but
owing to the uncertainties imparted to
implementation of the law by the challeng ad @
the provisions of Chapter III-B before the/Hi

and the interim-orders of the High Cour
operation of the law, Government had h re-
notify 1.4.1966 as the fresh notified-date, after the
challenge to the validity of. III-B had been
repelled by the High Court.

By the time, the '1973

disputes touching the d
areas in 33, 471 ¢ca

Act! “was . brought into force
{@ ation of the ceiling
ha ;) to be decided in
ovisions-of Chapter III-B of the
e '1973 Act' came into force
8,494 cases for the determination

er III-B of the repealed '1955 Act' on the
e t e repeal of Chapter III-B of the 1955 Act
%&9 Act' did not affect the rights accrued and
li ies incurred under the old law. Appellants'
rincipal contention is that after the coming into
orce of the 1973 Act which, by its 40th Section,
repealed Chapter III-B of the '1955 Act, recourse
could not be had to the repealed-law for purposes of
commencement, conduct and conclusion of any
proceedings for fixation of ceiling as prescribed under
the old law. This contention has been repelled by the
full bench of the High Court in the judgment under
appeal. The correctness of view of the full bench arises
for consideration in these appeals.
The factual antecedents in which the controversy
arose before the High Court may be illustrated by the
facts of one of the appeals. In CA 1003 [N] of 1977,
the appellants' claim to have entered into possession
and cultivation of certain parcels of land pursuant to
alleged agreements to sell dated 28.4.1957 said to
have been executed in their favour by the then land-

::: Downloaded on -08/01/2015 17:55:32 :::



*108* FULL.BENCH.JUDGMENT.sxw

holder, a certain Sri Had Singh. The sale deeds were
passed only on 22,8.1966, after the notified -date.
Proceedings for the fixation of ceiling area in the &
hands of Sri Hari Singh were commenced under the
Repealed Chapter III-B of the '1955 Act'. Appellants'
purchases were held to be hit by Section DD of
said Chapter III-B, which prescribe
residential qualifications, which appell
possess, for the eligibility for recogniti
transfers. Appellants' contention is that if th law
had been applied to the case of the vendor, the
transfers in their favour would been held valid
and that 'invoking of Chapter_ III- the repealed
law was impermissible. Apart m the facts of
individual cases and the icularities the basic
question is one’\ 0f \.co ction- whether the
provisions of the o saved and survive to
govern pendin, .
We have heard Sri A.K. Sen, Sri Tarkunde and Sri
Shanti Shushan, learned Senior Advocates for the
appellants and Sri Lodha, learned Senior Advocate
for te of Rajasthan and its authorities. The
la rincipal contention-which we perceive as
%o ruction of statutes-is that the later law
manifest, expressly and by necessary
plication, an intention inconsistent with the
ontinuance of the rights and obligations under the
repealed law and that, accordingly after 1.1.1973,
the date of coming into force of the '1973 Act', no
proceedings under the old law could be initiated or
continued.
The points that fall for consideration in these appeals
are whether:

(a) the scheme contemplated by and the
different criteria and standards for the determination
of "ceiling-area" envisaged in the '1973 Act' and, in
particular, having regard to the limited scope of the
saving-provision of Section thereof which, quite
significantly, omits to invoke and attract Section of
the Rajasthan General Clauses Act 1955 to the Repeal
of Section and Chapter III-B of the '1955 Act' must be
construed and held to manifest an intention contrary

S
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to and inconsistent with the keeping alive or saving of g&

the repealed law so as to be invoked in relation to
and applied for the pending cases which had not been
concluded under the old law before the repeal; and
(b) that, at all events even if Section of the
Rajasthan General Clauses Act 1955 was attract
and the old law was saved for the purpose, isi
of the old-law could not be invoked as
been "accrued" in favour of the State in re
surplus area determinable under the old la any
liability "incurred" by the land-holders under the old
law so as to support the initiati the proceedings
for fixation of 'Ceiling-area' old-law after
its repeal.

Re : Contention (
In order that this contention, which is presented with

prehended in its proper
prospective a co ctus of the essential provisions of
the earlier law “and later law pertaining to
iption of ceiling on agricultural holdings is

955, \The Rajasthan Tenancy Act 1955 was
%B the Rajasthan Tenancy (Amendment) Act,
e first time, provisions in Chapter III-B
rescribing a ceilings on holdings of agricultural
ands got introduced into the '1955 Act, This
amending Act of 1960 received Presidential assent on
12th March 1960. The Chapter III-B was, by an
appropriate notification, brought into force with
effect from 15th December;, 1963. The notified-date,
under the '1955 Act' as stated earlier;, was 1.4.1966.
Section (6A) of the '1955 Act' defined 'Ceiling-area':
"Ceiling area" in vrelation to land held
anywhere throughout the State by a person in any
capacity whatsoever shall mean the maximum area of
land that may be fixed as ceiling area under Section C
in relation to such person:
Section B in Chapter III-B provided:
30-B. Definitions-For the purposes of this
Chapter-
(@) "family" shall mean a family consisting of a
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husband and wife their children and grand-children
being dependent on them and the widowed mother of
the husband so dependent and

(b) "person" in the case of an individual, shall
include the family of such individual.

Section 30-C providing for the extent of ceili @
said:

30-C. Extent of ceiling area-The cei ared for
a family consisting of five or less than five ers
shall be thirty standard acres of land :

Provided that, where the bers of a family
exceed five, the ceiling area in rela thereto shall
be increased for each additional. member by five
standard acres, so howeve t it does not exceed
sixty standard acr

Explanation-- acre' shall mean the
area of land whi reference to its productive
capacity, situat soil classification and other
prescribed particuldrs is found in the prescribed
manner. to be likely to yield ten maunds of wheat
yearly.; and in case of land not capable of producing

t, other likely produce thereof shall, for the
@of [culating a standard acre, be determined
a ing to the prescribed scale so as to be

uivalent in terms of money value to ten maunds of
heat:

Provided that, in determining a ceiling area in
terms of standard acres the money value of the
produce of well-irrigated (chahi) land shall be taken
is being equivalent to the money value of the produce
of an equal area of un-irrigated (barani) land.

In exercise of the Rule making powers under the
'1955 Act, the State Government framed and
promulgated. The Rajasthan Tenancy (Fixation of
Ceiling of Land) Government Rules, 1963, which
came into force on and with effect from 15.12.1963.
Rule 9 required that in order to enable the Sub-
Divisional Officer to determine the ceiling area
applicable to every person under Section C of the Act
and to enforce the provision of Sections E, every land-
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holder and tenant in possession of lands, in excess of
the ceiling area applicable to him, shall file a
declaration within six months from the notified-date. &

The law fixed 30 standard acres as the ceiling area.

Thereafter, successive amendments were made to

Chapter III-B of the '1955 Act' which,

maintaining the ceiling at 30 stand
however, recognised certain transfers e cted
1958, which were not originally so r
fixing the ceiling. Again (by an amendme
year 1970, Section was deleted. The 1955 Act itself

came to be included in chedule to the
Constitution by a Parliamentary law."The challenge to
said inclusion was repelle his-Gourt.

&

On 1.1.1973, theGoverno he) State of Rajasthan
promulgated The R % Imposition of Ceiling on
Agricultural S inance, 1973 under Article
213 of the Constitution of India. The Ordinance
repealed the corresponding provisions relating to
ceiling agricultural holdings contained in Section
an er III-B of the '1955 Act' except to the
t indicated in the Second Proviso to Section and
f the said Ordinance. The Ordinance brought
i existence a new concept of and standards for
e" ceiling-area". Certain transfers made by the land-
olders even during the operation of the old law were
recognised as valid transfers for purposes of
computation of ceiling area under the new
dispensation brought about by the Ordinance. This
Ordinance was replaced by the 1973 Act which was
made operative retrospectively from 1.1.1973 being
the date of promulgation of the Ordinance. Section of
the '1973 Act' repealed as did the predecessor-
Ordinance, both the old law in Chapter III-B of the
'1955 Act' and the earlier Ordinance for which it
substituted.
Section Section 4(1), Second Proviso and Section of
the 1973 Act require particular notice.
Section 3 provides :
"3. Act to override other laws, contracts, etc.-
The provisions of this Act shall have effect
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<

notwithstanding anything inconsistent contained in
any other law for the time being in force, on any
custom, usage or contract or decree or order of a
court or other authority.

The Second Proviso to the Explanation appended to
Section 4(1) of the Act says:

Provided further that if the cejli
applicable to any person or family in acc
this section exceeds the ceiling area applic
person or family according to the provisio
repealed by Section in that case the ceiling area
applicable to such person or fa will be the same
as was under the provisions o said yepealed law.
Section 40 provides ;

40. Repeal and sa
in second proviso -se )»
ionof this

Sub-section (2

Except as provided
) of Section and in
Act, the provisions
n and Chapter III-B of the
Act, 1955 (Rajasthan Act 3 of
epealed except in the Rajasthan
oject area wherein such provisions shall

to-for
"a‘ he Rajasthan Imposition of Ceiling on
Agricultural Holdings Ordinance, 1973 Rajasthan
rdinance-I of 1973) is hereby repealed.

(3) Notwithstanding the repeal of the said
Ordinance under Sub-section (2), anything done or
any action taken or any rules made under the said
Ordinance shall be deemed to have been done taken
or made under this Act and section of the Rajasthan
General Clauses Act, 1955 (Rajasthan Act 8 of 1955)
shall apply to such repeal and re-enactment.

Section contains a statutory declaration that the 'Act'
is for giving effect to the directive principles of State
policy towards securing the principles specified in
Article 39(b) and (c) of the Constitution of India.

Appellants' learned Counsel contend that when there
is a repeal of a statute followed by a re-enactment of
a new law on the same subject with or without
modifications Section 6 of the General Clauses Act is
not attracted and the question as to the extent to
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which the repealed law is saved would be dependent
upon the express provisions of the later statute or

what must be held to be its necessary and compelling
implications. It was urged that where the repeal is
accompanied by a afresh Legislation on the same
subject, the new law alone will determine if, and ‘0

far the old law is saved and that in the absence o %

itself, the provisions of the old law must be
have been effaced except whatever had been done, or

having effect as if done. L ument has the
familiar ring of what Sulaiman,\ CJ. had said on the
matter in B.Bansgopal v. er ut, it must now
be taken to be settled t ere absence of an

express reference 0 he General Clauses
Act is not conclusiv s omission to invoke

er lauses Act is attended with

anifest an intention contrary to
uld, otherwise, follow by the operation of
of the General Clauses Act, the incidents
ences of Section 6 would follow.

learned Counsel submitted that the

opic of agrarian reform was attendant with the
difficulties naturally besetting a task so inextricably
intermixed with complex and diverse and, indeed,
often conflicting socio-economic interests had to go
through stages of empirical evolution and that having
regard to the wide-diversity of policy-options manifest
between the earlier and the later legislations, the
conclusion becomes inescapable that the later
legislation, made manifest an intention inconsistent
with and contrary to the continuance of the rights
and obligations under the repealed law. It was agreed
that with the experience gained in the
implementation of the policy of agrarian reforms
embodied in the repealed law, the new policy-
considerations — reflected in the new and basically
different thinking on some of the vital components of
the new-policy — were evolved and incorporated in the
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new law, so much so that the repealed and repealing
laws represented two entirely different systems and
approaches to the policy of agrarian reforms and the &

two systems, with their marked differences on

basically and essential criteria underlying their

policies, could not co-exist. it was urged that

statement of objects and reasons appen i@
1973 Bill recognised that the legislative/ policy and
technique underlying the old law were i [
removing the great disparity that persist
holdings of agricultural lands or in diluting the
concentration of agricultura in the hands of a

ing area on the
@ icultural land may be
to_land)less persons". It was
criteria relevant to the

-policy made manifest an
intention contrary to the survival of the policy under

disparity and to re-fix
agricultural holdings:so t
available for distri
pointed out that

o the matter, included [i] a fundamental
' on the concept of the "ceiling-area" by
% 30 standard acres prescribed in the old
[ 18 standard acres; [ii] the re-definition of the
ry concept of 'family' and 'separate unit'; [iii] the
oint of time with reference to which the composition
and strength of the family would require to be
ascertained; [vi] a re-thinking, and a fresh policy as
to the recognition of transfers made by land-holders
including even those transfers made during the period
of operation of the old law; [v] the point of time of
the vesting of the surplus land in Government; [vi]
the re-defining of the principles and priorities guiding
the distribution of the surplus land to landless
persons; and [vii] the amount to be paid to the land
holders for the excess land vesting in the State under
the new law.
It was submitted that the two laws — the old and the
new — envisaged two totally different sets of values
and policies and were so disparate in their context
and effect as to yield the inevitable inference that the
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policy and the scheme of the later law, by reason
alone of the peculiarities and distinction of its
prescriptions, should be held to manifest an intention
contrary to the saving of the old law even respecting

pending cases. The ceiling laws, it was submitted
envisage and provide an integrated and i

connected set of provisions and th a
distinctions in the vital provisions in th o se
laws rendered the continued applicabili the/ old
law to any case, not already finally ded
thereunder, as impermissible in law as unreasonable
in its consequences if permitte was urged that

Section of the 1973 Act was
this behalf when it provid

later law "shall haveeffe @ ithstanding anything
' N any a='
custom;,-tsage, or contract or

inconsistent cont
being in force, or a
decree or or ourt or other authority"
(underlining supplied) and that the old Act, even if it
was, otherwise, held to be in force in relation to
pending \cases, was clearly over-borne by Section of
the w.
is a repeal of a statute accompanied by
e t of a law on the same subject, the
ions of the new enactment would have to be
oked into not for the purpose of ascertaining
hether the consequences envisaged by Section 6 of
the General Clauses Act ensued or not — Section 6
would indeed be attracted unless the new legislation
manifests a contrary intention but only for the
purpose of determining whether the provisions in the
new statute indicate a different intention. Referring to
the way in which such incompatibility with the
preservation of old rights and liabilities is to be
ascertained this Court in State of Punjab v. Mohar
Singh said:

...Such incompatibility would have to be
ascertained from a consideration of all the relevant
provisions of the new Law and the mere absence of a
saving clause is by itself not material. The provisions
of Section 6 of the General Clauses Act will apply to a
case of repeal even if there is simultaneous enactment
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unless a contrary intention can be gathered from the
new enactment. Of course, the consequences laid
down in Section 6 of the Act will apply only when a &
statute or regulation having the force of a statute is
actually repealed.
22. Addressing itself to the question whether, ha
regard to the particular provisions of the 3
the inference that the new law manifests
contrary intention could justifiably be \drawn,  the
High Court observed:
We have, therefore, to examine whether the
new law expressly or otherwi ifests an intention
and liabilities
which had accrued and incurre er the old Law...
Having carefully e~ through all the
authorities cited :
we are of opinion t new
' of destroying all the rights
accrued and liabilities incurred under the old law...
23. One of the indicia

o0 a person as fixed under the old-law had

ined in contravention of that law, a

d d case could be re-opened and inquired into it

and the 'ceiling-area’ and the 'surplus area'

determined afresh in accordance with the provisions

of the old law. Another indicium is in Section [1]

read with the Second proviso to Section [1] of '1973

Act' which provides that if the ceiling area applicable

to a person or a family in accordance with the said

Section [1] exceeds the 'ceiling-area' applicable to

such person or family, under the old law, then, the

'ceiling-area' applicable to such person or family

would be the same as was provided under the

provisions of the old law.

24. The High Court relied upon and drew sustenance for
its conclusion from, what it called, the internal
evidence in the Act which, according to the High
Court, indicated that pending-cases were governed
only by the old law. The High Court referred to
Section [2] inserted by Act No. 8 of 1976 and what,
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according to it, necessarily flowed from it in support

of its conclusion, Section [2] inserted by Act NO. 8 of

1976 runs thus: &
15(2) Without prejudice to any other remedy

that may be available to it under the Rajasthan

Section is in contravention of such repealed ions
and that such order is prejudicial to the State
Government or that on ac the discovery of
new and important matter ' '

@ any other remedy that may be available
t nder the Rajasthan Tenancy Act, 1955 (Act No.
of 1955)", clearly show that the pending cases have
0 be governed by the old law. If transactions past and
closed have to be reopened and decided afresh under
the provisions of the repealed law, and the ceiling
area under Chapter III of the Rajasthan Tenancy Act,
1955, has to be fixed under its repealed provisions,
then it must follow as a necessary corollary, that the
pending cases must be decided under the old law.
Sri Lodha, learned Counsel for the State of Rajasthan
submitted that the 'ceiling-area' had to be fixed with
reference to the notified date i.e. 1,4.1966 by the
statutory standards prescribed under the Chapter III-
B of the '1955 Act. The two legislations are
complementary to each other and constitute two tier
provisions. So far as the cases that attracted and fell
within Chapter III-B of 1955 Act, as on 1.4.1966,
would continue to be governed by that law as the
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rights and obligations created by the said Chapter III-
B amounted to create rights and incur liabilities. Sri
Lodha submitted that the view taken by the High

Court was unexceptionable.
On a careful consideration of the matter, we are

Act as detracting from the tenability of the « S
reached by the High Court on the point is,—in our
opinion, somewhat tenuous. The contention of the

learned  Counsel is he  expression
"notwithstanding anything in J contained in
any other law for the timebei force" in Section
of the 1973 Act @oul de the operation of

9 , and, therefore, be excluded by
virtue of Section s contention has been negatived
by the High Court ..and in our opinion rightly ..by
[ liance on the pronouncements of this Court
v Bahadur Singh and Anr. v. The State of

eep a law 'deemed to be in force' and that,
ccordingly, the opening words of Section relied ,
upon by the Appellants' learned Counsel will not have
an overriding effect so as to exclude the old law.
A saving provision in a repealing statute is not
exhaustive of the rights and obligations so saved or
the rights that survive the repeal. It is observed by
this Court in I.T. Commissioner v. Shah Sadiq & Sons
: (SCC p. 524, para 15)

...In other words whatever rights are expressly
saved by the 'savings' provision stand saved. But, that
does not mean that rights which are not saved by the
'savings' provision are extinguished or stand ipso facto
terminated by the mere fact that a new statute
repealing the old statute is enacted. Rights which
have accrued are saved unless they are taken away
expressly. This is the principle behind Section 6[c],
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General Clauses Act, 1897... g&

We agree with the High Court that the scheme of the
1973 Act does not manifest an intention contrary to,
and inconsistent with, the saving of the repealed
provisions of Section [6A] and Chapter III-B of '1
Act' so far as pending cases are concerne d

the rights accrued and liabilities incurred/ under
old law are not effaced. Appellant's contention [a])is,
in our opinion, insubstantial.

Re : Contention (b):
29. This takes us to the next question-whether in the
present cases even if the provisions, of Section of the
955. are attracted,
the present cases di 1 gny rights "accrued"
or obligations "incurre 0 attract the old law
to them to support initiation or continuation of the
proceedings against the land-holders after the repeal.
It was contended thdt even if the provisions of the old
Act were\held to have been saved it could not be said
that~there was any right accrued in favour of the
0 liability incurred by the land holders in
er)of determination of the 'ceiling-area' so as
t act to their cases the provisions of the old law.
he point emphasised by the learned Counsel is that
e excess-land would vest in the State only after the
completion of the proceedings and upon the land-
holder signifying his choice as to the identify of the
land to be surrendered. Clauses [c] and [e] of Section
of the Rajasthan General Clauses Act, 1955, provide,
respectively, that the repeal of an enactment shall not,
unless a different intention appears, "affect any right
privilege, obligation, or liability, acquired, accrued, or
incurred under any enactment so repealed" or "affect
any investigation, legal proceeding or remedy in
respect of any such right, privilege, obligation,
liability, fine, penalty, forfeiture or punishment as

aforesaid".

30. For purposes of these clauses the '"right" must be
"accrued" and not merely an inchoate one. The
distinction between what is and what is not a right

L.
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preserved by Section 6 of the General Clauses Act, it is
said, is often one of great fineness. What is unaffected
by the repeal is a right 'acquired' or 'accrued' under

the repealed statute and not "a mere hope or
expectation" of acquiring a right or liberty to appl

for a right.

31. In Lalji Raja v. Firm Hansraj Nathuram @
dealing with the distinction between t
rights" and "specific-rights" for the purpoese of/the
operation of Section 6 of General Clauses
(SCC p. 728, para 16)

That a provision to pres he right accrued
under a repealed Act 'was not inten o preserve the
abstract rights conferred the aled Act...It only
applies to specific rights § o.an individual upon
happening of one of the events specified
in statute' - Atkin's observations in
Hamilton Ge ~The mere right, existed at the
date of repealing. statute, to take advantage of
provisions of the statute repealed is not a 'right
accrued \within the meaning of the usual saving

he rights and obligations under this provision had
ad to be determined with reference to the notified
date i.e. 1.4.1966. Referring to analogous provision
of the Maharashtra Agricultural Lands [Ceiling on
Holdings] Act, 1961, this Court in Raghunath v.
Maharashtra observed: (SCC p. 397, para 17)

The scheme of the Act seems to be to determine
the ceiling area of each person [including a family]
with reference to the appointed day. The policy of the
Act appears to be that on and after the appointed day
no person in the State should be permitted to hold
any land in excess of the ceiling area as determined
under the Act and that ceiling area would be that
which is determined as on the appointed day.

35. Again in Bhikoba Shankar Dhumal v. Mohan Lal
Punchand Thathed, it was observed: (SCC p.687,
para 13)
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surplus land of a holder has to be made as on the
appointed day. If any person has at any time after the
fourth day of August, 1959, but before the appointed
day held any land [including any exempted land
excess of the ceiling area, such person sh ﬁ
return within the prescribed period/ (from _the
appointed day furnishing to each of the\Collectors
within whose jurisdiction any land in his g is
situated, in the form prescribed containing the
particulars of all land held~by him. If any person

A close reading of the aforesaid provisions of
the Act shows that the determination of the extent of &

such person has to
furnish a return a tbove within the prescribed

appellants here that the title respecting the surplus
land would vest in the Government upon such land
bei aken possession of by Government after the

rd regarding the surplus was noticed in that
%@ was held that the liability to surrender
t rplus land would date back to the appointed

ay. This Court said: (SCC p.688, para 13)
Any other construction would make the Act

unworkable and the determination of the extent of
surplus land of a holder ambulatory and indefinite.

This was again reiterated in State of Maharashtra v.
Annapurnabai. This Court said: (SCC p.275, para 4)
Section 21 of the Act no doubt states that the
title of the holder of the surplus land would become
vested in the State Government only on such land
being taken possession of after a declaration
regarding the surplus land is published in Official
Gazette. But the liability to surrender the surplus
land relates back to the appointed day in case of those
who held land in excess of the ceiling on the
appointed day. Therefore, even if the holder dies
before declaration of any part of his land as surplus
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land, the surplus land is liable to be determined with
reference to his holding on the appointed day...
37. It is, therefore, seen that the right of the State to take &
over excess land vested in it as on the appointed day
and only the quantification remained to be worked
out. As observed by Lord Morris, in Director of P
Works v. Ho Po Sang : (ALL ER p.731)
It may be, therefore, that under somie repe
enactment, a right has been given, but that,.i
of it, some investigation or legal proc g s
necessary. The right is then unaffected and preserved,
It will be preserved even if a;pr of quantification
is necessary. But there is
between an lnvestlgatlon inrespect-of a right and an
investigation which ds to a@
should be or sh <l§d \4_)
former is preserve i
latter is not.
38. The above passage-was referred to with approval in
M.S. Shivananda v.’K.S.R.T.C..
39. We agree with the High Court that the right of the
State-to ‘the excess land was not merely an inchoate
u the Act, but a right "accrued" within the
Section [c] of the Rajasthan General
s Act, 1955, and the liability of the land-owner
o surrender the excess land as on 1.4.1966 was a
iability "incurred" also within the meaning of the

said provision. There is no substance in contention
[b] either.”

77 Mr.Naphade would urge that this judgment is distinguishable
because it pertains to a ceiling on agricultural lands. Secondly, the
judgment deals with a case where earlier law was repealed, but reenacted
in a different form. Yet the Legislature retained the earlier law, namely,
the Act of 1955. The factual matrix was, therefore, different. This

judgment would have no application to the point before us.
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78 We are unable to agree with Mr.Naphade and for more than&
one reason. The judgment of the Honourable Supreme Court and lay&
down such principles cannot be brushed aside on a spacious plea that the
statute which was subject matter of the judgment was repeale t
reenacted later. This is a judgment on Section 6 of th jasthan General
Clauses Act, 1955 and which is identical to Section 6 of{the General
Clauses Act, 1897. Section 6 of the General Clauses 897 reads as
under:-

“6. Effect of repeal: — Where this

[Central Act]

Act, repeals any enagctment
to be made, then, unl

time at which th eal takes effect; or
(b)  affect the previous operation of any enactment
so repealed or anything duly done or suffered
thereunder; or
any right, privilege, obligation or liability

c _ dccrued or incurred under any enactment so
I ed; or

d) affect any penalty, forfeiture or punishment

curred in respect of any offence committed against
any enactment so repealed; or
(e) affect any investigation, legal proceeding or
remedy in respect of any such right, privilege,
obligation, liability, penalty, forfeiture or punishment
as aforesaid;

and any such investigation, legal proceeding or
remedy may be instituted, continued or enforced, and
any such penalty, forfeiture or punishment may be
imposed as if the repealing Act or Regulation had not
been passed.”

79 A perusal of the judgment and effect of repeal enacted by
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Section 6 of the General Clauses Act would show that the Honourable&
Supreme Court emphasized that a saving provision in the repeali

statute is not exhaustive of the rights and obligations so saved or the

rights that survive the repeal. The line of inquiry as has been-rep

e

new Act expressly keeps alive the old rights and liabilities, btit whether it

pointed out by the Honourable Supreme Court would

manifests an intention to destroy them. Unless su intention is

manifested by the new Act, the rights and liabilities under the repealed

Act will continue to exist by force of Section 6 e General Clauses Act.
It is the repealing Act and not the ealed which is to manifest the
&

contrary intention so as to

cl% ration of Section 6 of the
the repealing Act is consistent and not

lying. That is how we are of the opinion

General Clauses Act. The silenc
inconsistent with Section 6
that if this line of inquiry is carried forward it would show that the Repeal
Act did not manifest\an intention contrary to Section 6 of the General

of right that is claimed or in other words the

Clauses Act.

obligations under the provision had to be determined with reference to
the notified date. If that is so and in this case if the lands are in excess of
ceiling limit and some of them may have vested in the State already, then,
the exemption claimed from applicability of Chapter-III would not mean
that the character of the lands is in any way altered or their status is
changed. The date with reference to which the lands have become excess,
thus cannot be ignored while determining the nature of the rights and

privilege. All the more if such privilege or right is conditional as noted
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above. In these circumstances we see no reason to deviate from the&

principles in the case of Bansidhar (supra). &
80 We are of the clear opinion that clauses (b) and 0 ion
6 of the General Clauses Act are thus, clearly attra ( ore, the

repeal will not affect the previous operation of the Pringipal Act or

anything duly done or suffered thereunder.

81 In that regard, assistance can-be taken of the judgment of the
Honourable Supreme Court in the ¢ Universal Imports Agency
&

v/s Chief Controller of Import

n% ported in AIR 1961 SC 41.
In paragraphs 16 to 18 of ion this is what is held:-

“16. What were the

exchange through their bankers, entered
ontracts with foreign dealers on C.LE
e cases irrevocable Letters of Credit were
in others bank drafts were sent towards

e contracts. Under the terms of the contracts the
ellers had to ship the goods from various foreign
ports and the buyers were to have physical delivery of
the goods after they had crossed the customs barrier
in India. Pursuant to the terms of the contracts, the
sellers placed the goods on board the various ships,
some before and others after the merger, and the
goods arrived at Pondicherry port after its merger
with India. The prices for the goods were paid in full
to the foreign sellers and the goods were taken
delivery of by the buyers after examining them on
arrival. Before the merger if the Customs Authorities
had imposed any restrictions not authorized by law,
the affected parties could have enforced the free entry
of the goods in a court of law. On the said facts a
short question arises whether paragraph 6 of the
Order protects the petitioners. While learned counsel

::: Downloaded on -08/01/2015 17:55:33 :::



*126* FULL.BENCH.JUDGMENT.sxw

for the petitioners contends that "things done" take in
not only things done but also their legal consequences,
learned counsel for the State contends that, as the &
goods were not brought into India before the merger,
it was not a thing done before the merger and
therefore, would be governed by the enact
specified in the Schedule. It is not ne
consider in this case whether the conce
not only takes in the factual bringing o
India, but also the entire process o
commencing from the date of the application for
permission to import and ending with the crossing of
the customs barrier in India. "things done"
in paragraph 6 must be reasonably~interpreted and, if
so interpreted, they ean @o only things done but
also the legal conseq es-flowing there from. If the
interpretation sugh earned counsel for the
respondents be accepted, the saving clause would
become unnecessary. If what it saves is only the
executed contracts, T.e., the contracts whereunder the
goods e been imported and received by the buyer
before the\ merger, no further protection is necessary
inarily no question of enforcement of the
% der the pre-existing law would arise. The
ology used is not an innovation but is copied
om other statutory clauses. Section 6 of the General
lauses Act (X of 1897) says that unless a different
intention appears, the repeal of an Act shall not affect
anything duly done or suffered there under So too, the
Public Health Act of 1875 (38 & 39 Vict. c. 55) which
repealed the Public Health Act of 1848 contained a
proviso to s. to the effect that the repeal "shall not
affect anything duly done or suffered under the
enactment hereby repealed". This proviso came under
judicial scrutiny in The Queen v. Justices of the West
Riding of Yorkshire There notice was given by a local
board of health of intention to make a rate under the
Public Health Act, 1848, and amending Acts. Before
the notice had expired these Acts were repealed by the
Public Health Act, 1875, which contained a saving of
"anything duly done" under the repealed enactments
and gave power to make a similar rate upon giving a
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similar notice. The board, in ignorance of the repeal,

made a rate purporting to be made under the

repealed Acts. It was contended that as the rate was &
made after the repealing Act, the notice given under

the repealed Act was not valid. The learned Judges

held that as the notice was given before the Act,

making of the rate was also saved by i@

"anything duly done" under the repealed :

This case illustrates the point that it is net.necessary

that an impugned thing in itself should een

done before the Act was repealed, but it would be

enough if it was integrally conn with and was a

legal consequence of a thing done before the said

repeal. Under similar circuf Lindley, L.J., in

@ ict Council v. Grout

he rd ade pursuant to a

repedal. Adverting to the

d Judge tersely states the
principle thus at'p>313 : "That to my mind preserves
that notice and the éffect of it". On that principle the
Court of Appeal held that the rate which was the
effe notice was good.

17. (5. S ted that the phraseology of the saving
@f e English Statutes and of the General
C s Act of 1897 are of wider import than that of

aragraph 6 of the Order and, therefore, the English

decisions are not of any assistance in considering the
scope of the saving clause of the Order. It is further
stated that the English decisions apply only to a
saving clause of an Act which repeals another but
preserves the right created by the latter. We do not see
any reason why the same construction cannot be
placed upon the wording of paragraph 6 of the Order
which is practically similar in terms as those found in
the relevant saving clause of the English Statute and
that of the General Clauses Act.

18. Nor can we find any justification for the second
criticism. In the instant case the legal position is
exactly the same. By reason of the Indo-French
Agreement the Government of India made the Order
under the Foreign Jurisdiction Act applying the Indian
laws to Pondicherry. The effect of that Order was that

confirmed the validi
notice issued pri
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the French laws were repealed by the application of
the Indian laws in the same field occupied by the
French laws subject to a saving clause. The position is &
analogous to that of a statute repealing another with

a saving clause. If the English decisions apply to the

latter situation, we do not see how they do not a

to the former. In both the cases the pre-existing

continues to govern the things doné  befor

particular date. We, therefore, hold that the words

"things done" in paragraph 6 of the are

comprehensive enough to take in a transaction

effected before the merger, tho ome of its legal

effects and consequences projected\into the post-

merger period.”

yasa Cooperative Agricultural

jon of India reported in AIR 1976 SC

Further in the ca

ry insurance scheme and whether that

survives with all attendant conditions upon repeal of the Principal Act,

namely, the E cy Risks (Factories) Insurance Act, 1962 the

Honourable

urt held as under:-

appellants challenged the finding of the High
ourt that the liability to pay the evaded premia
arose during the currency of the Acts and contended
that the liability itself was dependent on the
ascertainment by the authorised officer of the
insurable value of the factory or goods in accordance
with the Third Schedule and that until the extent of
the liability was so ascertained, there could be no
liability and so, Section 6 of the General Clauses Act,
was not attracted. In other words, the contention was
that until the liability of the insured was determined
by the authorized officer by ascertaining the correct
insurable value in accordance with the provisions of
the Third Schedule, no liability to pay the evaded
premia arose and therefore, no liability was incurred
before the expiry of the Acts which could be enforced
under the provisions of Section 6 of the General
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Clauses Act after their expiry.

It is clear from the provisions of the Acts that the duty
to take out insurance policy for the full insurable
value of the factory or goods was mandatory and that
the failure to do so was an offence. Be sides, in the

goods and of the premia evaded was also provided.
There is no compulsion in a voluntary insurance that
the cover should be made for entire insurable
value of the property. The premium collected in a
s quantum of the

the insurable value
rally, in a voluntary
L conSLderatlon of the
ther>words, premium is paid in
order to enable insurer to indemnify the insured
against loss or damage on account of the risk
The scheme of insurance envisaged by the
fferent. There was no element of consensus
mental terms of insurance in the scheme.
to take insurance policy for the full
. ble value of the factory or goods was
ompulsory. The terms and conditions of the policy to
be taken were governed solely by the provisions of the
Acts and the Schemes. It is a mistake to assume that
the rights and liabilities of the parties in this
statutory scheme were similar; to those of a voluntary
contract of insurance, If the liability to take the
insurance policy for the full insurable value was
absolute, and if the terms and conditions of insurance
were settled by the terms of the statutes and the
Schemes read with the Schedules, there is no merit in
the contention of counsel for the appellants that the
obligation of the President as insurer was same as
that of an insurer in a contract of voluntary
insurance. The liability to pay premia in case of
under-valuation was not dependent upon the
subsequent determination of the full insurable value
of the factory or goods insured. If the factory or goods

cover provide

QS
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full insurable value arose at the time when the policy
was taken. That liability was not dependent upon the
ascertainment of the full insurable value by the
authorised officer in accordance with the T
Schedule.”

was under-valued, when the insurance policy was
taken, the liability to pay premia on the basis of the &

83 Once the repeal of the Principal Act has been understood not

to affect any right, privilege, obligatio ility accrued or incurred

under the Repealed Act, then, we do not fi

case has manifested an intention @

that the Repeal Act in this
0\applicability of Section 6 of

the General Clauses Act.

84 When the word and expression used is “obligation or liability

incurred under any Repealed Act”, then, the term “liability” is understood
to be of largean
usual and 1@.» e

rehensive significance and when construed in its

e in which it is commonly employed it expresses

the ;.u@ being under obligation in law or in justice [see AIR 1959
P 28 (First National Bank Limited v/s Seth Sant Lal)].

A Full Bench of Delhi High Court in the case of Mohd. Yaqub
v/s Union of India reported in AIR 1971 Delhi 45 followed the above

Punjab High Court's view and held that the liability is the state of being
bound or obliged in law or justice. In Black's Law Dictionary the word
“liability” is defined to mean “the state of being bound or obliged in law
or justice to do, pay or make good something; legal responsibility”. It is,
therefore, a word of widest import meaning an obligation or duty to do
something or to refrain from doing something. [see paras 13 to 16 of AIR

1971 Delhi 45].
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86 We cannot, therefore, be unmindful of the fact that the WD@
d

“liability incurred” have been construed as very general
comprehensive and ordinarily taking both civil and criminal li

Kapur Chand Pokhraj v/s State of Bombay AIR 1958 SC 993].

87 Such being the position in law nnot accept
Mr.Naphade's contentions that the judgment of the Honourable Supreme

Court in the case of Bansidhar (supra) would not apply.

nt with Mr.Naphade that

to agricultural ceiling law and

ea-more than the prescribed ceiling limit. The excess
r better still the surplus land has to vest in the State.
here can thus be no question of escaping the
prohibition imposed by the statute, the validity of
which is already tested before. Therefore, once the
surplus land is determined by the Competent
Authority the original owner has no right over such
land and in due course those lands must vest in the

State.

9. Looking to the aforestated objectives as well as the
scheme of the U.L.C. Act, the lands which are found to
be in excess of the prescribed limit can never revert
back to the owner under any of the circumstances. It
must end with the vesting of such surplus lands with
the State Government. Otherwise the very object and
purpose for which the Act has been enacted would
frustrate and the holder of excess land would
contravene the provisions of Section 3 exposing him
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to prosecution for offence under Section 38 of the Act.
10. One more aspect that falls for consideration is the use
of the word "may" in Sub-section (3) of Section 10 of &
the U.L.C. Act. The said section reads as under:
“10(3) At any time after the publication of the
notification under Sub-section (1) the comp e
authority may, by notification publish
Official Gagzgette of the State concerned
the excess: and referred to in the
published under Sub-section (1) shall, sffect
from such date as may be specified in the declaration,
be deemed to have been by the State

ent free from all
¢ date so specified.”

construed as "shall" if the object and purpose of the

U.L as discussed above have to be achieved. The

\ though primarily permissive is in certain

i s to be treated as mandatory and those

ci stances are available looking to the scheme of
e Act.”

Therefore, the land which is vacant and in excess of ceiling

@hmit on the date of commencement of the Act is subject to Chapter-III of
the Principal Act and its application thereto is undisputed. If such
undisputed absolute application is the position emerging from the statute

and because of an exceptional circumstance the applicability is held in
abeyance, then, it is not open to those persons holding such lands to
contend that the Principal Act has been repealed, therefore, it's

applicability to the lands in question will not survive the repeal. If as

contended by the learned Advocate General the exemption keeps in
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abeyance the applicability of Chapter-III till such exemption order is in&
force and does not rule out the applicability of the Principal Act, then,

cannot accept the arguments of the learned Senior Counsel for\the
Petitioners to the contrary. Realizing this position, Mr.Naphade-z

&

Senior Counsel toned down their submissions to some N
that Section 10 of the Principal Act is the heart of the Principal Act and

once the consequences of sub-section (3) of Section the Principal

Act cannot be visited on the Petitioners after repeal of the Principal Act,

then, a contrary intention is manifested: If we hold that such contrary

intention is not manifested and Se 6 the General Clauses Act
& . :

R ould result in inconsistency

d on the fact that sub-section (2)

ct is not saved and that is not specifically

applies to the repeal in questi

and absurdity. This argu
of Section 20 of the Princip
referred in clause (b) of sub-section (1) of Section 3 of the Repeal Act and

hence, the above result will follow.

e reasons that we have set out hereinabove it will not

accept any of these contentions. Firstly, as understood in

case of clause (a) of Section 20(1) of the Principal Act the exemption
is ted qua the excess vacant land and bearing in mind the factors and
circumstances indicated therein. Secondly, it is an exemption granted in
public interest and to subserve it. Thirdly, even if the exemption is
granted under clause (b) of Section 20(1) that is to relieve the undue
hardship. Under both clauses the exemption order could be conditional. If
the validity of the exemption order together with the conditions is saved
and equally any action taken thereunder, then, it will not be proper to
hold that the exemption order and conditions therein cannot be enforced

by recourse to the Principal Act. That is because if the exemption is a right

::: Downloaded on -08/01/2015 17:55:34 :::



*134* FULL.BENCH.JUDGMENT.sxw

as is claimed, then, it is conditional. It is a right accrued, but the&
conditions subject to which that right accrues cannot be ignored. Th
conditions are linked to the right and privilege acquired or accrued. If

that condition is in the nature of obligation or liability attached

.

saved despite the repeal. The reasons, therefore, indicated above would

privilege or right, then, a different intention not bein

take care of these submissions of the learned Senior

for the Petitioners and are enough to reject them.

91 If an intention was to t trary as urged by the learned

e&{ ere was no need for the
i any exemption order under sub-

thereunder and declare the same to be not affected by repeal of the

Senior Counsel for the Petiti

Parliament to have save

Principal Act notwithstanding any judgment of any court to the contrary.

ases before repeal of the Principal Act in which

mption order may have been put in issue and even such
ronouncements of the court may affect the order granting exemption or
any action taken thereunder. Now, because of Section 3(1)(b) of the
Repeal Act, it is apparent that the order or condition or action is not
invalid. It is declared to be valid by the Repeal Act and, therefore, the
repeal of the Principal Act was not to affect the validity of such an order.
In other words during subsistence of the Principal Act and when it was in
force the exemption order or condition thereunder or any action taken
thereunder may have been declared invalid by a court of law. Now,

notwithstanding any judgment of any court to the contrary the validity of
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exemption order is saved. That is saved expressly so as to not take away&
its legal effects. The intent is not to affect adversely the le&
g

consequences flowing from such valid order. Hence, far from manifesti

or demonstrating a contrary intention, Section 3 of the
consistent and in consonance with the applicability e of the
General Clauses Act. In these circumstances we are| of the view that the
principle laid down in the afore noted cases includin idhar (supra)

would squarely apply.

92 That leaves us with only
he submits that Section 6 o
because the Repeal Act has to
Section 1 of the Repeal Act he States other than the States of Haryana
and Punjab. He relied upon Article 252 of the Constitution of India and

particularly clause (2) thereof.

@ e unable to accept his contentions and for obvious

@p sed by the Parliament may be amended or repealed by an Act of

Parliament passed or adopted in like manner, namely, as set out in clause
(1) of Article 252 of the Constitution of India by any State to which it
applies, but the State Legislature of that State cannot amend or repeal
any Act of the Parliament on its own. That it has to adopt it by resolution
passed in that behalf is clear by clause (1) of Article 252. However, we do
not find anything in the language of Section 6 of the General Clauses Act

which would enable us to hold that the same does not apply in the
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situation with which we are concerned. It will have to be clarified that the&
Principal Act in the case is the Central Act. It has been made aﬁ&
ct

commencement of the General Clauses Act, 1897. Equally, the Repea

is an Act of Parliament made after the General Clauses Act, Just e
Principal Act had the section of applicability and appli t some

States, but had to be adopted by other States and al resolution had to be

passed in that behalf, similarly, the Repeal Act also ins identical
provisions. Merely because the Repeal Act has to be adopted and comes
into force in the State which it adopts u passing of the resolution by
Section 6 of the General

of Section 6 of the General

.S aran need not detain us.

@9 Reliance that Mr.Sridharan placed upon the judgment in the

case of Kolhapur Canesugar Works Limited v/s Union of India reported in

(2000) 2 SCC 536 is entirely misplaced. There, the Honourable Supreme

Court was concerned with a situation as to whether Section 6 of the
General Clauses Act, which is applicable to repeal of enactments by a
Central Act or Regulation, would apply in the case of either omission or
rule. The Constitution Bench held that this Section 6 cannot apply in case

of omission of a rule and the term regulation in Section 6 of the General
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Clauses Act has specific legal connotation. That has been defined legally&
and in that regard the definitions of the terms “enactment”, “regulatié&
e

and “Central Act” have been noted in paragraphs 18 and 19.

definitions are to be found in the General Clauses Act itself.

rule would not be covered by the term “regulation”

Constitution Bench held that going by Section 3(51) ofjthe General
Clauses Act Section 6 has no applicability in the case o ion of a rule.
We do not see how this judgment can have any applicability in our case.

Rather the observations in paragraph of ‘this judgment clarify the

position that so long as a “Rule” takes *olour from the definition of the

terms in the General Claus epeal of the same cannot be

construed in the light of Sectio eneral Clauses Act.

95 In that regard, reliance placed by the learned Advocate

General on the j

High Court reporte
§ @
V/s % Madhya

Division Bench clarified the legal position that when the

ent of the Division Bench of the Madhya Pradesh
R 1979 Madhya Pradesh 108 (Rajendra Kumar

radesh) is appropriate. In paragraph 7 of this

@th legal position in the context of Article 252 of the Constitution of India
as well. (See paras 4 and 8). Mr.Sridharan's arguments overlook the fact
that the Repeal Act has merely been adopted by the State of Maharashtra
by passing a resolution by the Legislature of that State and therefore, it is
not the resolution of the State Assembly with regard to which we are
looking at the applicability of Section 6 of the General Clauses Act.
Mr.Sridharan, therefore, rightly canvassed alternate arguments and which

are more or less on the same lines as that of Mr.Naphade and other Senior

::: Downloaded on -08/01/2015 17:55:34 :::



*138* FULL.BENCH.JUDGMENT.sxw

Counsel. Additionally, Mr.Sridharan submitted that Section 3 of the&
Repeal Act and particularly clause (b) of sub-section (1) thereof i&
e

96 None of these arguments are sound in law. We are concerned

with Section 3 of the Repeal Act which is titled. “saving”, but sub-section

(1) thereof states that the repeal of incipal Act shall not affect and
R

% uses (a), (b) and (c) of sub-
e repeal will not affect the vesting

tion 10(3), possession of which has been

what it is not affected thereby

section (1) of Section 3. By cla
of any vacant land under
taken over by the State Government. If the intention was to obliterate and
wipe out everything, then, there was no need to insert clause (a) as well.
Clause (a) en inserted so as to save the vesting of the land under

Section which is in possession of the State Government. The

as aware that in the light of the repeal of the Principal Act it
e necessary to save the vesting inasmuch as sub-section (3) of
ection 10 of the Principal Act itself speaks of vesting of the excess vacant
@1&1 d in the State absolutely free from all encumbrances upon its deemed
acquisition. That deemed acquisition results after a declaration is
published in the official Gazette in terms of Section 10(3). The Parliament
stepped into to save only such vesting which has resulted in the land

being taken over by the State Government and not otherwise. By a mere
declaration in terms of Section 10(3) the vesting which otherwise takes

place would not be saved if in pursuance thereof the land is not taken

over by the State. Therefore, it is incorrect to urge that Section 3 of the
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Repeal Act saves a subordinate legislation. Clause (a) of sub-section (1) 0%
Section 3 of the Repeal Act is a substantive provision and the rep@&
clearly affects the vesting of land of which possession has not been taken

because by sub-section (2) of Section 3 such land can be restored.

.

ed it's power

a situation where there is a declaration issued an
notification contemplated by Section 10(3) of the
State failed to act in pursuance thereof and has not

under sub-sections (5) and (6) of Section 10 of the Principal Act, is dealt

with by Section 3(1)(a) of the Repeal By clause (b) a substantive
provision has been made and to de a different situation, namely,
the excess vacant land and v? ich may not be covered by
declaration under Section10(3 lzXhic is exempted in exercise of the

statutory power conferred vide Section 20(1) of the Principal Act. It is the

exercise of that power to exempt and all consequences which follow a

valid exemption or

above not o Vin
action taken {‘:Iun

@ to the contrary. One more aspect or matter is dealt with by

that are saved by clause (b). This is as set out
he validity of order granting exemption, but any

r and notwithstanding anything in any judgment

@ dition to make payment to the State Government and if the payment
is made in compliance thereof, then, that payment made to the State
Government is also saved. Therefore, on reading Sections 3 and 4 of the
Repeal Act it is not possible to accept the arguments of Mr.Sridharan that
only a subordinate legislation is saved either by Repeal Act or Section 3.
Had it not been so Mr.Sridharan would not have further alternatively
argued and adopted the contentions of Mr.Naphade and others that the

power to withdraw the exemption or initiate an action under Section
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20(2) of the Principal Act is not saved or does not survive the repeal. &

97 We have already dealt with that argument and rejected r

under the exemption orders which may affect them. It ot'a substantive

provision and by no stretch of imagination revives the Principal Act is his
argument. We fail to see as to how in the en f clause (b) a power of
exemption once exercised and whe rincipal Act was in force, but
N er eing declared invalid that

%wit the aid of Section 6 of the

ther words, it could have been argued that

that order or any action ta
could have survived the repe
General Clauses Act, 1897.
not only there should be a power of exemption exercised, but the order in

that behalf or any action taken thereunder should have been valid, lawful

and subsisti the-date of the Repeal Act or at least when it came into
force. It eoul e beén then said that only in such a situation that the
order urvive the repeal even without insertion of clause (b) in

ion (1) of Section 3 of the Repeal Act with the aid of Section 6 of
eneral Clauses Act. To get over this situation and position a
@ stantive provision has been made in the Repeal Act which says that the

repeal of the Principal Act shall not affect the validity of any order
granting exemption under Section 20(1) of the Principal Act or any action
taken thereunder notwithstanding any judgment of any court to the
contrary. This is a substantive provision and read together with other
clauses of sub-sections (1) and (2) of Section 3 and Section 4 of the
Repeal Act, so also, Section 6 of the General Clauses Act and

harmoniously does not revive the Principal Act as is urged, but saves the
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exemption order in exercise of the powers conferred by the Principal Act&
or any action taken thereunder by declaring it to be valid notwithstand&
any judgment of any court to the contrary. That would be the correct

reading of the provisions or else Mr.Sridharan would not have still
argued that clause (c) of sub-section (1) of Section Q@) S

does not save the liability incurred under the exemption order, but only

r

saves the payment made to the State Government. T
argument itself would show that Mr.Sridharan is not on a strong and
sound legal footing in urging that Section(3 he Repeal Act is not a
substantive provision. That it is ti S vings”, but contains the
g 0 any contrary intention to

CXI auses Act is what is held by us

er reading of clause (c) of Section 3(1) of

substantive provisions whic

applicability of Section 6 of th
hereinabove. A correct and
the Repeal Act would be that the Legislature had in mind a conditional
exemption orde of the conditions could have been of making

overnment for granting exemption under Section

ionally or otherwise that the Legislature stepped in to save even
ayment made to the State Government for grant of such exemption. That
is'because a beneficiary of the exercise of power of exemption should not,
post repeal of the Principal Act, urge that the State has no right to retain
the amount paid by him, but must refund it. That he has already made
payment and the power to exempt having been exercised when the
Principal Act was in force that it is clarified that the payment made to the
Government as a condition for granting exemption would survive the
Repeal. That is to take care of the plea that such payment will no longer

be valid as the exemption comes to an end post repeal. Therefore, in
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order to declare that the power of exemption once exercised Would&
survive the repeal and equally the condition of payment thereunder tl&

clauses (b) and (c) have been inserted. @
98 We find that Mr.Sridharan is not right in ice on

in the\case of Shri

the judgments of the Honourable Supreme Court firs
Prithvi Cotton Mills Limited v/s Broach Borough Muni
2000 (123) ELT page 3 (SQC). There, the Honourable Supreme Court was

reported in

considering a case of the rate on the lands'an ildings imposed under

the Bombay Municipal Boroughs Act . Gertain Assessees challenged
the imposition of these rates g Petitions to question it and
get the assessment cancelled. ing.the pendency of the Writ Petitions

the Legislature of Gujarat sed the Gujarat Imposition of Taxes by
Municipalities (Validation) Act, 1963. The Writ Petitions were, therefore,

amended and alidation Act was questioned. The Honourable

@99 Equally, misplaced is the reliance on the judgment of the
Honourable Supreme Court in the case of Union of India v/s West Coast

Paper Mills Limited reported in 2004 (164) ELT 375 (SC). There, the

question was as to whether the appeal can be considered as continuation
of the suit. We do not find how this judgment can assist Mr.Sridharan in

his arguments on the Reference before us.
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100 Once we have held that neither the power to exempt can be&

said to be legislative nor can it be held that the Repeal Act saves

101 We are not in agreement wit

exempt conferred by Section 20 o ipal Act is legislative in

m% power is Quasi-Judicial in
toexempt the excess vacant lands. In

lands in excess of ceiling limit. They are

nature. We are of the clear

nature. The nature of thi
other words, they are vaca
exempted from the provisions or applicability of Chapter-III on the
satisfaction reached and which is to be found in clause (a) and clause (b)
of sub-secti of this provision. In a decision reported in AIR 1982
Madhya Pra eél) 33 (Nandakishore v/s State of M.P), the Division Bench
of Mad desh High Court held as under:-

vee..... Clause (a) of Sub-section (1) of Section 20 of
the Act empowers the State Government to exempt
any vacant land in public interest; whereas Clause (b)
thereof empowers the State Government to grant
exemption to any person who holds vacant land in
excess of the ceiling limit, where such exemption is
considered necessary to avoid undue hardship to such
person. The second schedule to the Act inter alia
prescribes Rs.10/- as court-fees stamp to be paid on
an application for exemption of vacant land under
Section 20 of the Act. The power to exempt so
conferred on the State Government carries with it an
obligation to exercise that power on a case being
made out for the purpose. Of course, the power to
exempt is exercisable by the State Government on its
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own motion, but the same can be exercised otherwise

also. This is what flows from the use of the expression

"either on its own motion or otherwise" used in

Clauses (a) and (b) of Section 20(1) of the Act. The

words "or otherwise" cannot be construed ejusdem

generis and are indicative of the fact that the powg
exercisable on being invoked in any other
natural corollary of this position of la
petitioners have right to submit a petiti
the exercise of the power of exemption so co
the State Government. This Legislative intendment is
also clear from the provisi court-fee on an
application for exemption
Section 20 of the Act fe. i hedule as stated
above. The power toiexemp very nature in cases
to which Clause
applicable, appears

rcisable in public interest;
whereas so fa (b) of Section 20(1) of the
Act is concerned, ~the power is exercisable for the
benefit of the holders so that undue hardship on
account of operation of the Act may be avoided. In
pre se the petitioners appear to invoke the
r d in the State Government under Section

the Act. Now, in order that the power to

t may be exercised under the aforesaid Clause

D), it is necessary that the State Government should
be satisfied that the application of the provisions of
the Chapter III (in which Section 20 is placed) would
cause undue hardship to the person who holds the
vacant land in excess of the ceiling limit. On a case of
undue hardship being made out, the State
Government may by order exempt subject to such
conditions, if any, as may be specified in the order,
such vacant land from the provisions of the said
Chapter. Thus in essence the provision is for the
benefit of the holder and its object appears to be to
grant exemption so as to avert causing of undue
hardship to him by operation of the law. If the State
Government feels satisfied that a case has been made
out for grant of exemption claimed, then an order of
exemption may be passed even without hearing the
claimant. An order in favour of a party can be passed
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behind his back even. But the question is whether an

order affecting the interests of the claimant adversely

can be passed without hearing him. Having regard to &

the object which the provisions placed in Section

20(1)(b) of the Act have to achieve and also having
regard to the serious consequences which will ens
case the claim for exemption 1is reject '
hearing the claimant, it has to be h
claimant has to be heard before refusal
for exemption, so that he may show that th
undue hardship to him in case exemption is not
granted. Section 20(1)(b) of-th does not negate

exempt to it created by the special law,
Accordingly, the power to claim exemption is a
b ht. Where under the provisions of an Act
@r' is empowered to grant exemption and a
has a right to claim it on fulfilment of
atutory conditions, the authority is bound to hear
im and pass a speaking order giving reasons in

support of its finding that he is not entitled to the
exemption.

Faced with this situation Shri Kulshreshtra contended
that the satisfaction postulated by the aforesaid
provision is subjective satisfaction merely and that in
absence of a corresponding provision in Clause (b) of
Section 20(1) for giving an opportunity of hearing, as
placed in Sub-section (2) of Section 20 of the Act,
hearing of the petitioners prior to passing of the
impugned order was not necessary.

Satisfaction of the State Government contemplated by

cl. (b) of Section 20(1) of the Act has to be with
regard to the nature of hardship, which would be
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caused to the claimant. Accordingly, the satisfaction
envisaged has to be objective in its character and
cannot be subjective satisfaction merely, the
touchstone for testing the validity or otherwise of the
satisfaction having been provided by the law. The
function of the State Government accordingly is
quasi-judicial character.

It is true that unlike Sub-section (2) of ion in
Clause (b) there is no specific provision fo ng a
reasonable opportunity to the person concerned, but
from the Zanguage employe and in view of
hieve it has to

ance with the order passed
ment in the department of Land

n of the petitioners for grant of exemption.
own that the petitioners were either heard
Government prior to passing of the order
ide Annexure R/5, to the Deputy
G issioner of Land Records and Settlement, who
ssed the order contained in Annexure P/2, in
ursuance thereof .

Another contention put forth by Shri Kulshrestra was
that in view of the proviso to Clause (b), recording of
reasons is necessary only in case of grant of
exemption. This contention does not merit acceptance.
The expression "no order under this clause" is wide
enough to cover the order of grant as well as refusal.
Even otherwise, if in case of granting exemption
reasons are required to be stated it beats ones
imagination how in cases of rejection a claim for
exemption recording of reasons can be regarded to be
unnecessary.

N
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12. Lastly, it was contended by Shri Kulshrestra that the
use of the word "may" in Clause (b) of Section 20(1)
of the Act does show that the power is discretionary &
and if in its discretion the State Government have
rejected the application no challenge can be
entertained against the order of rejection.
contention advanced by Shri Kulshrestra o
overlook the principle of law that when p
to a public authority, there may be ci
which couple with the power a duty to e
Where a power is deposited with a public officer for
this purpose of being used fi enefit of persons
specifically pointed out with. reg to whom a
definition is supplied by islature of the
conditions upon which t @ entitled to call for its
exercise, that po oh be exercised. --See
ford, ((1874-80) ALL ER
A7 >Viewed from this angle, it
appears that the piovisions placed in Section 20(1)(b)
benefit of holders and the power
thereby is exercisable for their benefit for
ndue hardship that would be caused to
land in respect of which exemption is

i
@ t exempted from the operation of the Act.
A ingly, on case being made out, exemption has
be granted and the State Government cannot
ithhold the exemption claimed. As such, the word
"may" cannot be construed in a manner to clothe the
State Government with arbitrary power to reject an

application for exemption, even if the conditions for
grant thereof stand made out.”

102 This judgment has been followed by another Division Bench
of Gujarat High Court in AIR 1985 Gujarat 47 (Manilal Hiralal Doshi v/s

State of Gujarat). We are not concerned with other findings and
conclusions of the Division Bench of Gujarat High Court, but in paragraph
4 of this judgment the observations of the Madhya Pradesh High Court

are referred and followed and in paragraphs 3 and 5 this is what is held:-
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.......... The Government's satisfaction about granting
or not granting the exemption under that provision
obviously rests on objective facts. The factors which
are required to be taken into account by the
Government are (1) the location of the land, (2) the
purpose for which such land was used at the tim
application comes to be made or (3) the S
which such land is proposed to be used it future an
(4) such other relevant factors as ake ) the
Government decide that it is necessary or ient
and that too in the public interest to grant the
exemption. What is public i a matter difficult
to be defined, but not difficu nderstood by
description. A good deal o ould be required
to be examined by the Gd t under this head it
is well said that @ ectrum of facts like
ined by the Government
ising its powers under S.
20(1) (a) which ers are not absolute powers but
are powers coupled with a duty. The Government
must have proper presentation of materials before it
Mo than not if such a complex issue is taken
an the Government ex parte, incorrect or
cision is likely to arise. It is, therefore, in
t ness of the things that the Government should
dinarily hear the applicant if the Government is
rima facie and ex parte inclined to take a view that
the exemption was not to be granted. If an applicant
has specifically sought for an opportunity to present
the case personally or through an agent in a situation
like the one arising under S. 20(1)(a) of the Act it is
all the more necessary for the State Government to
hear the applicant. ........... When a citizen applies for
exemption say for example, for establishing any
industry and such proposed future user of the land is
one of the relevant factors to be counted while dealing
with an application under S. 20(1)(a) of the Act, the
citizen in such a situation would be able to explain his
difficulties more effectively if personal hearing is
granted. It is because of this far reaching effect of the
Governments decision on his prospects that we say
that the hearing is required to be read as the implicit
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requirement of the provisions of the S. 20(1)(a) (b) of
the Act. &

5. It is no doubt true that the judgment of the Madhya
Pradesh High Court was one relating to an
application for exemption under sub cl (b) of s ‘

(2) of S. 20 of the Act but the underlyin inc -Q
remain the same. As a matter of fact som it L
this group are the petitions for exemption under/ S.
20(1)(b) itself. To our mind the underlying
remain the same when the Government has to
consider an application for either under Cl
(a) or Cl (b) of sub s. (1) of e Act. In this

the Special Civil Applicati
to be allowed-by '
grant exemption.

81/83 are required
orders of refusal to
will he that the
Government reasonable opportunity of
audience to all t petitioners and then decide their
applications afresh in accordance with the provisions
of the Act. The extension of opportunity of audience
canbe best proved to have been given by the necessary
a giving reasons if the vigorous submission's
%p icants are dealt with by a reasonably
r ed order; It is in the interest of the Government
so to give a reasoned order in order to escape the
harge of non- application of mind. We accordingly
direct to give personal hearing to these petitioners and
decide the matters by a reasonably reasoned order.”

O

103 The above quoted observations of the Division Bench of the
Gujarat High Court and prior thereto of the Madhya Pradesh High Court

have our respectful concurrence.

104 Similar view has been taken by the learned Single Judge of
Karnataka High Court in the judgment reported in AIR 1987 Karnataka 5

(D.Ananthakrishna Bhat v/s Special Deputy Commissioner and Competent
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Authority, Mangalore). In paragraph 16 this is what is held:- &
“16. It is true that unlike sub-section (2) of Section 20, in
clauses (a) and (b), there is no specific provision for
giving a reasonable opportunity to the person
concerned. But it seems to me from the langu
employed therein and also in view of the object so@
to be achieved, it is to be regarded that acting u
the principles of natural justice regarding\hearing|of
the claimant is necessary while deciding h im/for
exemption thereunder. Satisfaction of the State
Government contemplated under clauses (a) and (b)
of sub-section (1) of Section
with regard to the question~of public-interest or the
nature of hard ship, whi
claimant. Having
achieved, it must ble
satisfaction envis to be objective in its

these objects to be

the function of the State Government,
me, is of a quasi-judicial character. The
gains support from a decision of the

05 The above observations have been followed in a Division
@Bench judgment of this Court reported in 1988 Mh.L.J. 773 (Janardhan
Gadekar v/s Assistant Collector and Competent Authority). (see para 13).

106 The above conclusions are enough to show that the power to
exempt cannot be said to be legislative, but is held to be quasi-judicial in
nature. It is, therefore, clear that the said power can be invoked by the
applicant/ individual also. Secondly, it requires an order to be passed in

either event and which should be communicated to the party/ person.
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This would outline the nature of the power and which surely cannot be&
said to be legislative in character. We need not, therefore, refer to
further decisions and which would set out the difference between-the

powers, namely, legislative and quasi-judicial.

107 The judgments that have been cited Mr.Naphade must

now be noted. He strenuously urged that he is supported-in‘his argument

by the judgment of the learned Single Judge of Andhra Pradesh High

Court in Writ Petition No.26474 of 9 endra Raj Jaiswal v/s

Government of Andhra Pradesh) deci .08.2011. There, the Writ

Petition was filed challengin t}x by the Government of the
S

claim of the Petitioners

Jinema situate at Narayanguda in Hyderabad Urban
g eration. The order of exemption was passed and with a condition
@th t the said land should be utilized only for running a cinema theatre
and subject to further conditions which are incorporated in the order of
exemption. It was by virtue of exemption order that cinema theatre was

being run. Thereafter, the Principal Act was repealed in the State of
Andhra Pradesh after adoption of the Repeal Act with effect from
27.03.2008. It is in these circumstances that the Petitioners argued that

they are entitled to use the property for construction of Multiplex Theatre

-cum- shopping complex. We find that from paragraphs 2 to 6 the facts
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are noted. Thereafter, in paragraph 8 reference is made to the Principal&

Act and the power to exempt. Then in paragraph 9 reference is mad

the Repeal Act. In paragraphs 10 and 11 the learned Single Judge he

under:-

“10.

From a perusal of the aforesaid provisi
Sections 3 and 4 of the Urban Land ({
Regulation) Repeal Act of 1999, it is clear that) the
orders granting exemption under sub-secti
Section 20 of the principal Act are saved. It is also

clear from a perusal of the provision under Section
3(1)(c) of the Repealing th epeal of the
principal Act shall not affe ayments made to

exemption under
principal Act. But, e’ time, the provision

Section 20 is not saved.

al Act, the Government was empowered to
ch exemption in cases where conditions
A harmonious reading of the prowstons

upled with Section 3 of the Repealing Act, makes lt

ear that the order granting exemption is saved only
with a view to avoid repayment of any amounts
collected by the State Government, while granting
exemptions. When the principal Act itself is repealed
on the ground that it has failed to achieve the
objective expected of it, it is not open for the 1*
respondent-Government to refuse permission in the
instant case, only on the ground that the conditions
imposed in the order granting exemption shall
continue to operate. In the absence of any saving
clause, saving sub-section (2) of Section 20 of the
principal Act, even in cases where conditions are
violated, Government is not empowered to withdraw
the exemptions granted under Section 20(1) of the
principal Act, after coming into force of the Urban
Land (Ceiling and Regulation) Repeal Act, 1999. In

S\
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the absence of such power, and further, in view of the
Repealing Act itself, the conditions imposed in the
order granting exemption, have become un- &
enforceable and are non-est. In the absence of

initiation of proceedings or withdrawal of exemption

granted under Section 20(1) of the Principal

before the enforcement of the Urban La @
and Regulation) Repeal Act, 1999, the la
exempted, will become a freehold land, and\hence, the
stand of the respondents that even after co
force of the Repealing Act, 1999, the conditions
imposed in the order granti emption under
Section 20(1) of the princip Il continue to
operate, cannot be accept ( id interpretation

will run contra to the
Land (Ceiling andRe
view also gains sup
the Repealing

e other provisions of
larly Section 4, which states
that all procee relating to any order made or
purported to be made under the principal Act,
pending immediately before the commencement of the
Ur Land (Ceiling and Regulation) Repeal Act of
[ stand abate, except in cases where
taken by the State Government or any

on
@%uly authorized by the State Government on

ehalf of the competent authority.

Having regard to the provisions under Section 20(1)
and (2) of the Urban Land (Ceiling and Regulation)
Act, 1976 and the provisions under Sections 3 and 4
of the Urban Land (Ceiling and Regulation) Repeal
Act, 1999, it is to be held that in cases where the
vacant land is exempted under Section 20 of the
principal Act and where such exemption is not
withdrawn before the enforcement of the Repealing
Act, 1999, such land will become the free-hold land
irrespective of any conditions with regard to usage of
the exempted land. As held above, as the land in
question has become the free-hold land in view of the
Repealing Act, 1999, there appears no reason or
justification for not granting permission to use the
land covered by exemption proceedings, for the
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purpose of multiplex theatre-cum- shopping complex. g&

In a strict sense, no such permission is necessary, but,
when the competent authority under the Greater
Hyderabad Municipal Corporation Act has not
received the application, petitioner had to approach
the Government, and as permission is denied
misconstruing the various provisions of the Repea
Act, 1999, the impugned order is liable/ to be

aside.”
108 We do not see how firstly in teeth of the factual position
where apart from the controversy wi ard-to survival of the order of

exemption and conditions thereu

ﬁ%{) eal, could the permission to
-shopping complex in place of the

en refused by the State Government. The

construct a multiplex t
existing cinema theatre hav.
user was more or less similar with the original one. Apart therefrom the
learned Single Judge'\of Andhra Pradesh has not referred to any of the
judgments e nourable Supreme Court on the point and
particula cision in the case of Bansidhar (supra). The learned

Single 's attention was not invited to several aspects of the

and which we have extensively noted above. The learned

ingle Judge, therefore, with greatest respect, was not right in holding
that in the absence of any reference to sub-section (2) of Section 20 of the
Principal Act in clause (b) of sub-section (1) of Section 3 of the Repeal
Act the conditions imposed in the order granting exemption do not
continue to operate. We do not find any reference made to Section 6 of
the General Clauses Act either. With greatest respect, we are unable to
agree with the view taken by the learned Single Judge of Andhra Pradesh

High Court in the decision referred above.
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109 While on this point we also do not agree with Mr.Gangal&
when he relies on the view taken by another Single Judge of Madras H

Court in Writ Petition N0.46091 of 2002 and W.PM.P No.306%0

2004 decided on 29.01.2007 (L.Kannappan and L. Thirunayu

The Government of Tamil Nadu). There, the argumen
to acquisition of agricultural lands. Therein the Petitioners répresented by
their father purchased the agricultural lands. After roperty was

purchased the same was cultivated. The land was always agricultural

land. In relation to such an agricultural land proceedings under the
Tamil Nadu Urban Land (Ceiling and ation) Act, 1978 were initiated
%

and were sought to be co

mX etitioners sought to make
the records of right at which point of

lands have been acquired in the name of

payment for obtaining extract
time it was informed that t

Dr.N.Sivasamy. In these circumstances and by holding that the acquisition

under the said Ceiling, Act when it was in force itself was invalid that the

Writ Petition was. allowed. Apart therefrom it was urged that since the
Petitioners. are \in//possession and enjoyment of the lands as reflected in
therecords and possession was not taken from them the

ceedings in that regard abate by virtue of the Repeal Act. This decision

oresor less is on applicability of Section 3(1)(a) of the Repeal Act and

@n an authority on the point in the present case. It is, therefore, clearly
distinguishable.

110 Mr.Naphade's reliance upon a judgment of the Delhi High
Court in the case of Tej Pratap Singh v/s Union of India in Writ Petition
(Civil) N0.2455/1992 decided on 16.07.2009 must now be noted.

There, a Division Bench of the Delhi High Court had before it a situation

where the exemption was granted in terms of Section 20(1)(a) and
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Section 22 of the Principal Act on 02.07.1992 subject to the condition&
that the Petitioners before the Delhi High Court would make paymen&

i
is

Rs.18,37,74,528/- to the Land & Building Department

Administration within 45 days. Aggrieved and dissatisfied

condition the Writ Petition was filed in the Delhi High rt ’
which was styled as Writ Petition (Civil) No0.24535/1992[|During the

2 itself

pendency thereof the Repeal Act came into force. ts have been
noted and particularly that the Petitioner was pursuing his claim for
exemption for the purpose of redevelop t he property. He rather

invited a decision from the Authori on- his application. That was
&

r\x . A Division Bench of Delhi
rin another Civil Writ Petition which

of the judgment. That interim order was

because his building plans we

High Court passed the interim
is referred to in paragraph
challenged before the Honourable Supreme Court and the Honourable

Supreme Court passed an order directing the competent authority under

the Principa to ide the Petitioner's application. That is how the
order impugn the subject Writ Petition was passed. The earlier Writ

@1 The argument was that the conditional exemption granted
would not survive the repeal of the Principal Act. At best and at the
highest if a condition of payment is not satisfied, then, the State
Government could have withdrawn the exemption order when the
Principal Act was in force. But, now same having been repealed that is no
longer possible. We find that this was an alternate argument, but the
main argument was that because the Principal Act is repealed there is no

question of any exemption sought being granted or the question of grant
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of any exemption does not arise. Therefore, understood in the above&
perspective the controversy was whether the claim for exemption mc‘&
ive

by the Petitioner and the conditional order of exemption woul

post repeal. The Petitioner had challenged the condition impose
order of exemption and he had not abided by the condi ii ttedly.

There was thus no exemption order in force. Yet in suc
Division Bench of Delhi High Court made the followin

“11.  The learned counsel for the respondent nos. 2
submitted that Section 3(1
would apply in this case wher
has been specifically save
learned counsel, th
affect the conditio

a matter a
ations:-

to 4

he Repealing Act
the’exemption order
e, according to the
he, ULCR Act would not

order dated 02. ~The learned counsel for the

respondent nos.
prospective and
of the General Clauses Act, 1897 which

so submitted that the repeal is
retrospective. He also referred to

deals

ect of repeal. The said Section stipulates that
n enactment by a Repealing Act, unless a
ention appears, shall not, inter alia, affect

t</privilege, obligation or liability acquired,

ccrued or incurred under any enactment so repealed.
onsequently, it was submitted that the right of the
petitioner to get an exemption under Section 20 (1) (a)
was subject to the liability of making the said payment
and other conditions which were imposed by the
exemption order. According to him, by virtue of Section
6 of the General Clauses Act, 1897, the said liability,
which had been incurred by the petitioner to make the
said payment and to comply with the other conditions
for the grant of exemption, was specifically saved by the

Repealing Act.

12. We have considered the arguments advanced by the
counsel for the parties. One thing is clear that the ULCR
Act has been repealed by the said Repealing Act. We have
already quoted Sections 3 and 4 of the Repealing Act.
Section 4 deals with abatement of legal proceedings and
stipulates that all proceedings leading to any order made
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Act before any court, tribunal or other authority shall

or purported to be made under the principal Act pending
immediately before the commencement of the Repealing &

abate. In other words, all such proceedings shall

aba

on and from the coming into force of the Repealing Act:

There is a proviso to this Section which stipulates
would not apply to proceedings relating to i

which has been taken over by the State Go

any person duly authorized by the State Government in
this behalf or by the compet authority. From a
reading of the entire Section the Repealing Act, it is

ring excess vacant
1 excess vacant land come

to a halt except t pertaining to Sections
11, 12, 13 and 14 LCRAct provided possession
of the land in as not been taken over by the
State GovernmentIn other words, those lands which
had not been taken into possession by the State

Government are excluded even in respect of the

relating to Sections 11, 12, 13 and 14. It is
the intent of the Legislature was not to
e provisions of the ULCR Act any further if

t ad not already resulted in the taking over of
pssession of the lands in question. This is the general
ntent which is discernable from a plain reading of
Section 4 of the Repealing Act. In the present case, it is
an admitted position that the land in question, which is
situated at 23, Barakhamba Road, New Delhi, has not
been taken into possession by the State Government. In

fact, the stage of the present case is that an order
Section 8(4) of the ULCR Act has been passed

under
and a

final statement has also been prepared under Section 9

of the same Act. The matter has not proceeded

to the

stage of Section 10 which relates to acquisition of excess
land and vesting of the said excess land in the State
Government. There is, therefore, no question of the case

having proceeded to any stage beyond Section 9
ULCR Act.

of the

This takes us to the consideration of the Savings Clause
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provided in Section 3 of the Repealing Act. Section 3 (1)
(a) clearly stipulates that the repeal of the ULCR Act
shall not affect the vesting of any vacant land under sub

section (3) of Section 10, possession of which has bee
taken over by the State Government or any person du

petitioners and, therefore, this Clause
inapplicable. Section 3 (1) (b) stipulates tha ¢ repeal
shall not affect the validity of any order granting
exemption under sub-sectio
action taken thereunder, notw

of any court to the contr 3 (1) (c) provides
that the repeal shallmot ¢

a »-~
@ payment made to the
State Government % ﬁ}

on for granting exemption
under sub- section ion 20. Reading sub-
sections 3 (1)

d (c) together, it appears to us
that the intention of the Legislature is that where an
exemption has been granted in favour of a land holder,
that is\\not to be disturbed notwithstanding any
judgment \of any court to the contrary. The further
J tion-that can be discerned from the said provisions
e payment made to the State Government as a

a condition for granting exemption under Section

(1) is also saved. From this, it can be understood

at had it not been specifically provided that the
payment made to the State Government as a condition
for grant of exemption will not be affected by the repeal,
the same would have been affected by the repeal. In
other words, what this provision intends to save is the
actual payment, if any, made to the State Government
as a condition for granting exemption under Section 20
(1) of ULCR Act and not the condition itself In the
context of section 6 of the General Clauses Act, 1897,
the petitioner"s right to exemption under section 20(1)
of the ULCR Act is specifically saved, but, not the
Hliability" to make the payment, unless the payment had
already been made prior to the repeal. The General
Clauses Act, 1897 would, therefore, apply subject to this
intention. And, the intention of Parliament appears to
be that: (1) if any payments are made to the State
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Government, that is not to be disturbed and (2) if any
exemption has been granted, that is also not to be
disturbed. It does appear to us that after the repeal, the &
conditions of exemption which remain unimplemente

cannot now be implemented because they are no

specifically saved. The reason behind this bem

ceiling in respect of urban lands by its

repealed altogether.”

112 For the reasons that we hav orded hereinabove, with
the Division Bench of Delhi

tion 3(1)(c) of the Repeal Act

greatest respect, we are unable to agree

High Court. What has been heldis tl

saves is the payment made t

granting exemption and
contrary to the further observations that by virtue of Section 6 of the

General Clauses Act the Petitioner's right to exemption under Section

20(1) of the P i Act is specifically saved, but not the liability to
make the p nless payment had already been made prior to the
repeal. see how such conclusion can be reached by the Division
B olding that Section 6 of the General Clauses Act, 1897

lies-to the repeal. To the extent that we have held to the contrary, with

eatest respect, we are unable to agree with the Delhi High Court's
@judgment.
113 Equally, Mr.Naphade's reliance upon the judgments of the
Honourable Supreme Court in the case of State of U.P v/s Hari Ram
reported in (2013) 4 SCC 280, M/s Tata Coffee Limited v/s Government of
Andhra Pradesh in Writ Petition No0.11929 of 2013 decided on
22.07.2013 (Andhra Pradesh High Court) and Gajanan Kamlya Patil v/s

Additional ~ Collector & Competent Authority in Civil Appeal
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No0.2069/2014 decided on 14.02.2014 by the Honourable Supreme&
Court, is misplaced. Hari Ram's case (supra) was directly concerned WN&
e

notification under Section 10(3) of the Principal Act. This is a-deci
applicability of Section 3(1)(a) of the Repeal Act. at the

Honourable Supreme Court held that the word “ves

ested” may
or may not include transfer of possession, but all suc
be seen in the context of the controversy, namely, the land being not taken

over physically. At the same time, the o le Supreme Court has

clarified in paragraph 41 of this ju
@

ilkt% under a statute before it is
on the construction of the statute and

t that the question whether a

right has been acquired or li
repealed will in each case.dep

the facts of a particular case:

114 Similar
Gajanan Ka e ya Patil-(supra). There, the question was whether this Court
was justified in relegating the parties to file a civil suit to recover the

get benefit of the Repeal Act. On facts it was found that the

the situation with the judgment in the case of

ent failed to take actual possession of the surplus land before
9.11.2007. In this backdrop and following the judgment in Hari Ram
@( pra) that the order passed by the High Court was set aside and the

Appeals were allowed.

115 M/s Tata Coffee Limited judgment (supra) is once again by
the learned Single Judge of Andhra Pradesh High Court and there, the
controversy was more or less identical inasmuch as the application for
exemption was filed. The exemption was granted and the land was to be

put to a user as specified in the order. That was done by the predecessor-
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in-title of M/s Tata Coffee. Thereafter, the successor M/s Tata Coffee&
sought permission/ no objection certificate from the Joint Collect&
Ranga Reddy district for utilization of the subject land for the purpose of
development of housing scheme including providing of shelter

.

weaker sections of the society. The Collector infor th
cannot be granted unless the State Government accorded |permission.

That is how the representation was made to the Sta ernment and
which was rejected. For the reasons that we have recorded above, with
greatest respect, we are unable to agree'with the view taken by the
learned Single Judge of Andhra Prad igh Court.

&
116 Mr.Naphade then %re iance on the judgment of the
Honourable Supreme Court “in Synco Industries Limited v/s Assessing

Officer, Income Tax, Mumbai reported in (2008) 4 SCC 22 wherein in the

context of interpretation placed on the Income Tax Act and some of it's
provisions, onourable Supreme Court held that where the
predomina @W of High Courts have taken a particular view of the
n and interpreted it, the Supreme Court would lean in

this predominant view, but exceptions to this principle are also

et out. Once we have set out the reasons for disagreeing with the views
@ta en by other High Courts, we do not see how this principle can be of

any assistance.
117 For the reasons that we have recorded above we do not find
that the judgments relied upon by Mr.Naphade carry his submissions any

further.

118 Now we are left with reliance placed by Mr.Naphade,
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Mr.Sathe and Mr.Devitre on the judgments of this Court.

the judgment of the Honourable Supreme Court i

Highness Maharani Shantidevi P Gaikwad vs. Savjibhai Haribhai Patel and

find is that irrespective of ‘whether Atia Begum (supra) is partially

overruled or not, the fact remains that compliance with the provisions of

the Principal Act-is with reference to the date of it's commencement. The

land will h be determined with reference to this date and that is
how.it is % ealt with in the further provisions of the Principal
Act. ent of the excess vacant land may be a matter for
termination and computation, but the time and period, so also, the date

n which it is so reckoned is not in any way affected. Hence, reliance on
@th judgment in the case of Atia Begum (supra) and other judgments by

Mr.Naphade and equally by the learned Advocate General need not detain

us.

120 The learned Advocate General relied upon the judgment in
Shantidevi Gaikwad (supra) to show that Bansidhar (supra) is followed
and applied. That we find to be accurate on perusal of paragraphs 43 to

45 of this judgment. Mr.Naphade also relied upon these paragraphs to
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urge that a different intention appears in the Repeal Act involved in the&
present case. However, we find that the Honourable Supreme Court

reiterated the principle that a repealing statute is not exhaustive and S

not automatically extinguish the accrued rights unless y
expressly.
121 There is substance in the arguments of th ed Advocate

General that if the Petitioners are claiming that the exemption confers in
them a right or privilege, then, they cannot(turn around and say that if it
is conditional then the rights or pri e survive the repeal, but the

conditions do not. If their arg ted, then, even the right or

privilege claimed woul hat would lead to absurd

consequences. If relying upon‘the exemption order the excess vacant land
is retained and put to use in accordance with the terms and conditions of
the exemption order, then, the repeal of the Principal Act would mean the

treated as valid would not survive. However, the

read as a whole.

122 For the reasons that we have recorded above and since this is
the principle which can be culled out from the decisions relied upon by
the learned Advocate General that reference to any further judgments on
the same point is unnecessary. Suffice it to reiterate that reliance placed

by the learned Advocate General on these judgments is well placed.

::: Downloaded on -08/01/2015 17:55:35 :::



*165%* FULL.BENCH.JUDGMENT.sxw

123 We are also in agreement with the learned Advocate General&
when he relies on the judgments of the Honourable Supreme Court wn&
e

vacant land relates back to the appointed day
commencement of the Principal Act in any event. Therefore, it is clear
that these judgments and which are extensively referred in Bansidhar's

case (supra) cannot be brushed aside

&
Xplaced on the judgment in the case

Collector & Competent Authority reported

124 Reliance has been
of Voltas Limited v/s Additi

in 2008 (5) Bombay Cases Reporter 746. While it is true that the

judgment of the Honourable Supreme Court in Bansidhar's case (supra)

was cited b vision Bench deciding Voltas, but we do not find
e

@Which would follow withdrawal of exemption order by exercising the
powers under Section 20(2) of the Principal Act is to apply Chapter-III of
the Principal Act and particularly the Section enabling vesting of the same
free from all encumbrances in the State of Maharashtra. His submission
presupposes that withdrawal is mandatory or that unless the exemption is
withdrawn the terms and conditions, if any, in the exemption order

cannot be enforced. We do not see how such absolute proposition

::: Downloaded on -08/01/2015 17:55:35 :::



*166* FULL.BENCH.JUDGMENT.sxw

emerges from reading of the judgment in Voltas Limited (supra). I%
paragraph 11 of this judgment is carefully perused the Division Be\&
)

while analyzing Section 3(1)(a) of the Repeal Act, so also, Section

that this judgment must be seen as confined to this pa
and cannot, therefore, be said to be construing other provisions of the

Repeal Act. The observations in paragr 12 of this judgment in the

context of Section 6 of the General C Actmust be also seen as being
&

made so as to reinforce the o& regard to applicability of

Section 3(1)(a) of the Repeal

125 Then, there is reliance placed on the judgment in the case of

Vithabai Bama Bhandari v/s State of Maharashtra reported in 2009 (3)

BCR 663. T@ ts are to be found from paragraphs 2 to 12. They
1

evea the “essential relief was that the notice issued under

- 10 of the Principal Act be declared as abated. The petition

@ ght an exemption and the power under Section 20 was exercised with
a condition that 31 tenements of 40 sq.mtrs. each i.e. 1180.04 sq.mtrs. to
be sold to the Government nominees at fixed rate. The Petitioner,
therefore, made an application proposing to develop the land so as to
implement the scheme, but that proposal for development was rejected.
The Appeals were filed under the Principal Act, namely, under Section 33
and a fresh inquiry under Section 8(4) of the Principal Act was directed.

In pursuance thereof the holding of the Petitioner was determined afresh.
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An application was made for implementation of the scheme under Section&
20 and in accordance with which the construction permission W&
e

under Section 20 itself was withdrawn. The Petitioner was served with a

notice under Section 10(5) calling upo r andover possession of
surplus land due to non compliance conditions of exemption under
R

Section 20 of the Principal Act-That n s challenged in the petition.
i the Repeal Act and in order to

been noticed far from any larger controversy. In such
§ we do not think that this judgment is on the point and
arly which has been referred to us. Apart therefrom what we find
is the Division Bench did not allow the State to rely upon Section
3(1)(a) of the Repeal Act because the exemption order had already been
withdrawn. The question of saving such an order and when the State
desired to take possession of the land despite repeal of the Principal Act
and in the teeth of Section 3(1)(a) thereof, therefore, rightly did not
arise. However, we find that the observations made by the Division Bench
in paragraphs 38 to 51 to the extent of applicability of Section 6 of the
General Clauses Act insofar as contrary to what we have held above, do

not lay down the correct law.
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126 In the case of Mohan Gopalrao Mate v/s Principal Secret@

reported in 2009 (1) Bom.C.R. 275, once again it must be noted that the

Petitioner therein is an ex-MLA. He had challenged certain Gove t
Resolutions which impact large number of housing mgsi affect

large number of individual flat owners. That was in(relation to handing

over and sale to the Government nominees at rescribed or

predetermined rates for the Government quota flats. It was general

grievance and projected in public intere was dealt with by the

Division Bench. Paragraphs 3, 4 and gment read as under:-

her submitted that
ent petition in the
e Government Resolutions

“3. Counsel for the p
the petitioner has
interest of i
dated 8.11.20
Public Policy and would affect the citizens who are the
original’owners of the lands and were legally granted

to hold vacant lands in excess of the ceiling

20 of the Urban Land (Ceiling and

jon) |Act, 1976 (hereinafter referred to as “the

ct”, which has been repealed w.e.f. 29.11.2007
the Government by adopting the Urban Land
Ceiling And Regulation) Repeal Act, 1999

(hereinafter referred to as “the Repeal Act”). Though

the ULC Act has been repealed intentionally and

malafidely, Government has issued the aforesaid

resolutions which are impugned in this petition. As a

result, the Government, instead of ruling out

manipulation, is giving opportunity to the respondent

Nos. 2 and 3 to take arbitrary and malafide decision

so as to harass the original land owners/scheme

holders as well as a common man who has purchased
the flats in the said Scheme. It is submitted that, after
granting exemption to hold vacant land in excess of
the ceiling limit under section 20 of the ULC Act, the
land owners have to surrender certain portion of the
vacant land to the Government free of cost. The
Government, prior to adoption of Repeal Act, allowed
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was not possible to use such a land for any public
purpose and was likely to be encroached. It is further
submitted that considering inability of Government to
protect the possession of said land, it was permiss
to the land owners to buy-back such Is
Government Resolution No.ULC 10// (2004

to utilize such lands by the original land owners
under the provisions of section 23 of the said Act, if it &

cogent reason, Government has issued the img
Resolution dated 8.11.2007 which is prima-facie
arbitrary, unjust and not i blic interest and
therefore, the same is liable
aside. This decision of the ent is arbitrary
and that would givesrise t
3 to allot such la endered lands) to the men

eried on a large scale, as
has been spec ed and pointed out by the
‘JUSTICE BAT COMMISSION” and therefore,
revoking the earlier decision i.e. buy-back of
ed land, again there would be accumulation
ds with the respondent Nos. 2 and 3 and
be repetition of the mala-fide acts by the
0s. 2 and 3. As a result of which, the

It is submitted by the learned counsel for the
petitioner that Government has issued a G.R. dated
31.07.2006, however, the effect and operation of said
Government Resolution has been stayed by this Court
in Writ Petition No0.4966 of 2006 by passing the
following orders:

Order dt.4.10.2006 :

“Heard Mr. C.V.Kale, Adv. for the petitioner.

Notice returnable in three weeks.

Mr.Agrawal, AGP waives notice on behalf of
respondent nos. 1 to 3.

In the meanwhile, the parties to maintain
status-quo”.
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clause (ii) of the petition during the pendency of the
petition. With this observation, the application is
disposed of.

Order dt. 7.11.2006 :
“We grant ad-interim relief in terms of prayer &

Order dt. 8.12.2006 :

“In the meantime, the authorities neéd not
orders on the applications made under \the scheme
until further orders.“

a fresh G.R. dt.
ers passed by

5. However, the Government h

127 Thereafter, the arguments of the Petitioner have been noted
and which we find from paragraphs 8 to 21. From paragraph 22 onwards
the Addition 0 ent Pleader's arguments have been noted and

from parag wards the rival contentions are analyzed. In

0 to 42 the necessity to enact the Principal Act and its

terms and conditions of the Development Permission or Commencement
Certificate issued under the Planning Law, then, the Government cannot
cancel these permission/ sanction/ building permit in the garb of
exercising the powers to withdraw the exemption. That is how paragraphs
47 and 48 would read. We do not find anything in paragraph 48 which
would enable us to hold that the Division Bench has decided any
controversy and which is subject matter of the present reference. The

whole issue was whether for breach of the terms and conditions on which
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the order of exemption has been passed and one of which related to the&
permission to construct or develop the land, can the State WK&
r

withdrawing the exemption under Section 20(1) also set asi
interfere with the permission under the Maharashtra Regiona n
Planning Act, 1966 or related laws. Far from anything 'c touch

the issues involved in the present Reference we do|not think that this

judgment lays down or holds that the validity of the of exemption

under Section 20 or any action taken thereunder would not survive with

all consequences despite the repeal.
% e to the Repeal Act is to be
ragraph 64 of the judgment reads as

“64. In the case in hand, we are concerned with Sub-clause
tion (3) of Repeal Act which contemplates that
e principal Act shall not affect validity of any
ing exemption under sub-section (1) of
or any action taken thereunder, not
standing any judgment of any Court to the counter.
is, therefore, evident that validity of order granting
exemption under subsection (1) of Section 20 of the ULC
Act though passed prior to Repeal Act came into force,
would continue in view of the said saving clause.
Similarly, any action taken by the State Government
under sub-section (2) of Section 20 prior to the Repeal
Act came into force is also continued to be valid even
after the Repeal Act came into force. Perusal of
provisions of Section 3 (1)(b) makes it evident that
repeal of Principal Act shall not affect validity of any
order granting exemption under sub-section (1) of
Section 20 or any action taken thereunder. Hence, to
grant exemption in respect of land which was in excess
of the ceiling limit as well as action, if any taken by the
State Government thereunder in view of Section 20 (1)
is saved. Similarly, any action taken by the State
Government against the scheme holder under sub-clause

128 The only refere

found in paragraphs 63

under:-
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(2) of Section 20 prior to coming into force of the
Repeal Act, is also saved. However, the power of the
State Government to alter, change or modify the terms

and conditions of any of the Schemes formulated prio
to coming into force of the Repeal Act and on the basi

thereof, sanction was granted by the Planning Authority
is not saved by the saving clause.” @

129 We do not think that in the light of th onclusions on
Section 3(1)(b) of the Repeal Act, any assistance could be derived from
this judgment and to answer the issues questions posed before us.

Rather, the same support our cogclus%@

130 Then, we are lefi \P\e judgment on which reliance is
placed by the Petitioners, ely, Sundersons and others v/s State of
Maharashtra and others reported in 2008 (5) Bombay Cases Reporter
85 : 2008(6) Mh.L.J. 332. We do not find that the said judgment dealt
with the controversy which has been raised before us. Apart therefrom we
find thatt ‘@%the said judgment, but in the further judgment of this
n@ case of Damodar Laxman Navare v/s State of Maharashtra in
ﬁt\R ition N0.6300/2009 decided on 08.07.2010 the same Division

&) clarified in paragraph 10 that it is not inclined to look into the
@question and aspect of applicability of Section 3(1)(b) of the Repeal Act.

131 Reference is then made to the judgment to which one of us is

a party (S.C.Dharmadhikari, J.), reported in 2013(2) Mh.L.J. 224 (Manik

M. Ragit v/s State of Maharashtra). There, the Division Bench was
concerned with the issue post repeal of the Principal Act and particularly
about changes in the revenue record. The prayer was to restore the name

of the Petitioner in the revenue record pertaining to the land. Paragraph 2
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of this judgment would show that the vacant land in excess of ceiling&
limit was identified. The Petitioner before this Court sought an orde
exemption under Section 20(1) of the Principal Act. He presente e

scheme in relation to half portion of the excess vacant land

was sanctioned by the competent authority. However,
implemented at all. Later on an attempt was made to (proceed| against this
excess vacant land, physical possession of which w
Petitioner. He, therefore, argued that Section 3(1)(b) of the Repeal Act
would not come into play and the fact situationis-fully covered by Section
3(1)(a) of the Repeal Act. If the Res nt/ State cannot take physical
¢ e the scheme has failed in

<XRepeal Act, then, the Petitioner's

possession of the excess vacant
to the revenue record was the essential

view of this express provision
name deserves to be resto
prayer. That has been granted and because there was no opposition from
the State. It is in this context that the Division Bench in paragraph 7
relied upon epeal\Act and essentially Section 3(1)(a) of the same.

o judgment reads as under:-

ith the assistance of the learned counsel appearing
or parties we have perused the Writ Petition and also
the Division Bench judgment. Facts in our case are not
disputed. There has been no step or action taken in
pursuance of the order of exemption passed in favour
of the petitioner. Thus, the scheme was not
implemented. If it was not implemented, then, the
Division Bench judgment in Vithabai’s case takes the
view that the consequence of passing an order under
Section 20(1) results in exemption of surplus vacant
land from the provisions of the Act. However, on
withdrawal of the exemption under Section 20(2) of
the Urban Land Ceiling Act, that does not provide that
possession of surplus land would automatically or is
deemed to have been taken by the Competent
Authority. If the State of Maharashtra is required to
resort to provisions of Chapter III of Urban Land
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Ceiling Act for taking possession and issue notice
under Section 10 of the Act, then, they cannot urge
that possession was not taken prior to the Repealing &

Act coming into force. In other words, if possession is

not taken prior to Repeal Act coming into force, then,

it will be restored to owner. The view taken is
Section 10, does not provide for different procet
be adopted subsequent to the passing
under Section 20(2) of the Urban land
Therefore, looking at the matter this way, eve
scheme has not been implemented or the exemption
has been withdrawn, this jud t holds that the

respondent could resort to ion\10 of the Un-
repealed Act. That havin been done in the case
before us we are of<the t, the controversy is

covered by the ju 0 rt in the judgment

of Vithabai’s case.”

132 We are of the opinion that this judgment cannot be a

precedent for answéring the questions posed before us. We have already

held that the ob ns in Vithabai's case (supra) to the extent they are
contrary to e held hereinabove do not lay down the correct
law. e,-firstly these observations must be seen as restricted to the
facts-o case and to which only Section 3(1)(a) of the Repeal Act

ies:.Secondly, this Court was not called upon to decide the ambit and

pe of Section 3(1)(b) of the Repeal Act in that judgment as the scheme
@never took off and was not acted upon. Once the exemption order was
not acted upon by the Petitioner, but the State attempted to take
possession of the surplus vacant land and after repeal that relief as prayed

by the Petitioner was granted. This judgment, therefore, cannot be seen as

answering the controversy.

133 Finally, in Mira Bhayander Developers and Welfare

Association (supra) the controversy was with regard to the letter dated
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23.06.2008 addressed by the State Government to the Sub-Registrar o

Assurances, Thane City. That letter directed the said Authority to ascert&%
: : ion

the letter impugned in the Writ Petition and the Divisi

judgment held as under:-

({1‘

the Petitioner Association.
Association who are, the
taken benefit of the.s

said Act was repealed by the Urban Land (Ceiling and
Regulation) Repeal Act, 1999 which came into force in

chemes were sanctioned under Section 20 of
, the State Government, with a view to see
\ he schemes are fully implemented, if partly
plemented, after the repeal of the said Act, issued a
tter dated 23.06.2008 to the Sub-Registrar of
Assurances, Thane City directing him to ascertain at the
time when the scheme holder presents a document for
registration, whether the scheme holder has sought for
extension for implementation of the scheme or not; as
otherwise not to register the documents in question.
It is the said letter dated 23.06.2008, which is impugned
in the present Petition. The principal ground on which
the said letter is assailed is that such a condition cannot
be imposed by the Registering Authority and that the
registration cannot be refused on the said ground.
On the other hand it is contended on behalf of the State
by the learned AGP that on the repeal of the said Act,
the scheme holders who may be builders/developers are
trying to wriggle out of their obligations under the said
sanctioned schemes, and therefore the impugned letter
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came to be issued which has been issued to protect the
schemes meant for the Economically Weaker Section,

and also the Government revenue.

We have considered the rival contentions. In our view, 1
the members of the Petitioners Association have take
benefit of the schemes under Section 20 of the sa
by constructing buildings, they now cannot wriggle
of their obligations to surrender flats to the
which the Government could sell at a x
entire tenor of the above Petition appears to-be-t
Petitioners do not want to fulfil their obligations under
the said schemes viz surrenderi e flats to the State

said schemes do notsu our view the impugned
letter; as rightly cen ‘

nterest and Government

: it the Petitioners who have taken
advantage of thesaid schemes now to contend that their
obligations do not strvive, and therefore there is no need
for them\ to surrender the flats to the Government. We,
therefore, \do not find any merit in the challenge raised
in the a Petition which is accordingly dismissed.”

ough this judgment is based on the broad principles of
at no one can take advantage of his own wrong, yet we are

inion that the conclusion therein for the reasons recorded above

correct. The same is in consonance with the conclusions reached by us

hereinabove.

135

As a result of the above discussion the questions referred to

us are answered as under:-

(@)

That the repeal of the Principal Act shall not affect the
validity of the order of exemption under Section 20(1) of the
Principal Act and all consequences following the same

including keeping intact the power to withdraw the said
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exemption by recourse to Section 20(2) of the Principal Act&
Further, merely because Section 20(2) is not specific&
o)

the General Clauses Act, 1897 applies to
the Repeal Act.
(b) Once having held that the power to withdraw the exemption

also survives the repe the> Principal Act, then, all

% the said power can be
ernment in accordance with law.

uestion Nos.1 and 2 in the AFFIRMATIVE, by holding that
Section 6 of the General Clauses Act, 1897 applies to the
savings of the exemption order including all terms and
conditions thereof, validity of which or any action taken
thereunder has been saved by Section 3(1)(b)
notwithstanding any judgment of any court to the contrary.
(d) Question Nos.3 and 4 will have to be answered as above, but
by clarifying that though it would be open for the State to
enforce the exemption order and terms and conditions
thereof, validity of which is saved by the Repeal Act, but
having regard to the language of Section 20(2) of the
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Principal Act it cannot be held that same can be enforced%
only by withdrawal of the order of exemption in terms of sﬁ&
e

3(1)(b) of the Repeal Act read with Secti

Clauses Act, 1897 states that repeal of the Principal Act shall
not affect the validity of the exemption passed under
Section 20(1) of the Principal Act or any action taken

thereunder notwithstanding ju ent of any court to the

contrary, still the obligations.\>and liabilities incurred

voluntarily under rder by the person holding

the vacant la ceiling limit need not be enforced

only by exercise of powers under sub-section (2) of Section
20 of the Principal Act, but by all other legally permissible
means.
(e) SO ify that though our answers to Questions 3 and 4
@be as aforesaid, still whether any of these powers
uld be exercised and to what extent are all matters which
must be decided in the facts and circumstances of each case.
In the event the State desires to take any action in terms of
@ Section 20(2) of the Principal Act it would be open for the
aggrieved parties to urge that such an action is not
permissible in the given facts and circumstances particularly
because of enormous and unexplained delay, the parties
having altered their position to their detriment, the
proceedings as also the orders in that behalf are grossly
unfair, unjust, arbitrary, high handed, malafide and violative

of the principles of natural justice and of the Constitutional
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mandate enshrined in Articles 14, 19(1)(g), 21 and 300A o%

the Constitution of India. These and other contentions &
S,

thereunder impugned in appropriate

including under Article 226 of the Constitution of|India.

The aggrieved parties can also urge tha e seeking to
enforce the terms and conditions of the exemption order or
recalling or withdrawing the.exemption itself the competent
authorities/ State has n e to the provisions of law

applicable for suc ci eaning thereby there has to be

a specific order i behalf and mere issuance of

‘- ve held that there is a mandate under the Repeal
A withidraw the order of exemption passed under Section

(1) of the Principal Act and the Government is obliged to
withdraw it in the event the said order or any terms or
conditions thereof have not been satisfied rather violated or
breached. In the light of the wording of Section 20(2) of the
Principal Act the State is competent to withdraw, but only
after giving a reasonable opportunity to the persons
concerned for making representation against the proposed
withdrawal. The Government is obliged to pass an order
withdrawing any exemption and needless to clarify that in
the event such an order is passed it can be impugned and

challenged by the aggrieved parties in appropriate
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proceedings on the grounds that it is unreasoned and/or i%
the given facts and circumstances such an order could &
t

have been passed or need not be passed and the Govern
could have granted time to comply with the te d
conditions or that the terms and conditio 1 which
and for breach of which the exemption (order is withdrawn
are not violated or breached, they were andatory and
have been substantially complied with or were incapable of
being complied with because of se | factors, obstacles and
hurdles each of which be enumerated or termed as
exhaustive in an §1>1 n fore, if the Government is
not mandated to Xw e exemption order, but can
ensure compliance of the terms and conditions without
withdrawal of the exemption order or without recourse to
Section 20(2) of the Principal Act, then, needless to clarify
al bilities, obligations and equally the remedies
a e to the parties are unaffected by repeal and can be
esorted to in the afore stated events.
In the light of our conclusions as enumerated in paragraph
No.125 above we hold that the view taken by the Division
Bench in Vithabai Bama Bhandari v/s State of Maharashtra
and another reported in 2009(3) Bombay Cases Reporter
663 (Writ Petition No0.4241,/2008 decided on 31 March/ 16™

April, 2009) does not lay down the correct law and to the
extent indicated hereinabove.

The Reference is answered accordingly. Each of these Writ
Petitions shall now be placed before appropriate Division

Benches for disposal in the light of the above principles and
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on merits, so also, in accordance with law. We clarify that al@&

contentions of both sides on merits of the said Writ Petiti

are kept open.

(S.C. Dharmadhikari, J.)

lkarni, J.)
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Judgment (Per S.C. Gupte, J.) :

1 I have gone through the judgement prepared by my b t&

Dharmadhikari J. With greatest respect, I am afraid I am unableto a

with some of the key conclusions and reasons discussed in ave’in
the following judgment dealt with the conclusions i respe hich I

differ from the views expressed by brother Dharmadhikari J.

2 The questions referred to the F ench and the submissions

made by learned Counsel appearing on either sides have been elaborately

ese-stibmissions in the context of my

set out by my brother Dharmadg}ika i d néed not be repeated here. I

shall, wherever necessary, ref

conclusions and reasons f

3 Let me/briefly dwell at the outset with the conflict in the

decisions of Di enches of our court, which led to the present Full

Bench referen s to put the whole controversy in a proper
per ake its context clear. What led to the conflict of the
Divisio decisions of this court were the circulars issued by various

petent Authorities under the Urban Land (Ceiling and Regulation)

t, 1976 (“the Principal Act”) after repeal by the Urban Land (Ceiling
and Regulation) Repeal Act, 1999 (“the Repeal Act”) to Sub-Registrars of
Assurances and planning authorities not to register documents presented
by landholders for registration or sanction plans filed for development of
lands unless no objection certificates were issued by these Competent
Authorities. These directives were purportedly issued with a view to
implement schemes sanctioned by Competent Authorities whilst granting
exemptions to the concerned lands under Section 20 of the Principal Act.

In some cases, the landholders would have breached the provisions of
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these schemes, for example, by not completing the schemes within the&
stipulated periods, in which cases the concerned Competent Authori
would not issue no objection certificates, thereby ensuring compliance on

the part of the landholders with the sanctioned schemes. Thes

were challenged before this Court in a number of petiti

4 In Sundersons & Ors. Vs. State of Maha & Ors.’, the
Collector had issued instructions to Sub-registrars of Assurances to insist

upon an NOC from the competent autho namely, the Collector before

registering any document. A Divi e of this Court held that
&

persual of the circular did n % source of the power under

which it had been issued and t s not open to the Collector to issue

such instructions.

5 In Damodar Laxman Navare Vs. State of Maharashtra?®, the

xtension of time for completion of a scheme sanctioned under Section 20
of‘the Principal Act. Both these letters were issued after the repeal of the
Principal Act. The Division Bench hearing the petitioners' challenge to the
two letters struck down these directions, holding them to be illegal and
ultra vires the powers of the authorities under the Principal Act. The
challenge to these circulars on the grounds of repeal of the Principal Act
and the effect of the saving clause on the exemption orders passed under

Section 20 or actions taken thereunder, was, however, not considered by

1 2008 (5) Bombay Cases Reporter 85
2 Writ Petition No.6300,/2009 dated 08™ July, 2010
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the Division Bench in Damodar Laxman Navare (supra). &

6 Then came the decision of another Division Bench o r

Court in Mira Bhayandar Builders and Developers Welfare 2

Vs. Deputy Collector and Competent Authority.! In

of the Petitioner Association, who were builders

taken benefit of the schemes meant for economically weaker sections of
the society sanctioned under Section 20 of the Principal Act. The schemes
were partly implemented on the date of\the repeal of the Principal Act.
The State Government issued a circ ter.the repeal, with a view to

see that the schemes were ?% d, to the Sub-Registrar of
ub-Registrar to ascertain whether

sections. The Division Bench held that if the members of the Petitioner
Association had taken benefit of the schemes under Section 20 by
constructing buildings, they could not now wriggle out of their obligations
to surrender flats to the Government which the Government could sell at
fixed rates. The Division Bench accordingly rejected the Petitioners'

challenge to the circular.

7 These were then the rulings on the subject, when another

1 Writ Petition N0.5745/2009 dated 27" August, 2009
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Division Bench of our Court — in Jayesh Tokarshi Shah Vs. Depury&

Collector and Competent Authority' - considered similar circulars iss

prohibiting registration of conveyances in respect of flats cons

S

extension of periods of completion of the schemes or obtaining no

under schemes sanctioned under Section 20 and sol

objection certificates from the Competent Authority the Principal

Act. According to the Petitioners in that case, the circulars issued after the

repeal of the Principal Act were without ority.of law and also that the
conditions of the exemption orders Section 20 did not survive the
&

repeal. On the other hand, t K ded that the circulars were
ion of sanctions granted under Section

orders remained saved from the rigours of

issued for meaningful impleme
20, as validity of such sanct
the Repeal Act. According to the State, the Petitioners had yet to discharge
their obligations under the schemes by handing over specified number of
tenements t Go ment and paying penalty for extension of time to

mes. Based on the decision of our Court in Mira

S open to a party, who had taken advantage of a scheme sanctioned

nder Section 20 of the Principal Act, to contend that the obligations of
the scheme did not survive the repeal of the Principal Act. The Division
Bench in Jayesh Tokarshi Shah (supra) felt that the view expressed by
our Court in Sundersons & Ors (supra) and Damodar Laxman Navare
(supra) led to the premise that the Competent Authority under the
Principal Act was not competent to issue such circulars, but that there was
a conflict with such premise in the view expressed by our Court in Mira
Bhayandar Builders' case (supra) where challenge to a similar circular

was dispelled on the ground that the circular was issued to protect public

1 Writ Petition N0.3815/2010 decided on 26.10.2010
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interest and having taken advantage of a scheme under Section 20 of the&
Principal Act, the Petitioners could not wriggle out of their obligatid&

The Court in Jayesh Tokarshi Shah (supra) referred to another decision

that the powers of the State under Section 20 in

condition of an exemption order were limited to|withdrawal of the
exemption order only, whereupon provisions of Chapte ould apply to

such land. The Court in Jayesh Tokarshi Shah (supra) also felt that going

by strict interpretation of Sections 20 and 2 the Principal Act, the
power of the State in case of contrav of\any of the conditions of the
&

schemes sanctioned under t se& y the scheme holders was
ion; >declaring such land to be excess

rovisions of Chapter III of the Principal Act

limited to withdrawal of.exe
vacant land and applying th
for acquisition of the same. The Court, however, felt that such view would

be in conflict with t

Builders' ca nd that therefore the controversy deserved to be
resolved @en of this Court.

That is how this reference has come before us. The principal

view expressed by the Court in Mira Bhayander

ontroversy before us concerns the effect of the Repeal Act on the
@s emes sanctioned whilst granting exemptions under Section 20 of the
Principal Act to excess vacant lands. Do the conditions of exemption
orders survive the repeal and if so, can these conditions be enforced by
the State after the date of the repeal, if necessary by withdrawing the
exemption and applying the provisions of Chapter III to the lands which

were the subject matter of such exemption orders and schemes.

9 At the outset, a brief overview of the Principal Act and the

1 2009 1) BCR 275
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Repeal Act may be necessary to understand the impact and reach of the&
Repeal Act and whatever is left untouched by it from the provisions of t&

Principal Act or actions taken thereunder.

10 The Principal Act was enacted for (i) impeosi ioceiling

on vacant land in urban agglomerations, (ii) acquisition of land in excess
of the ceiling limit, and (iii) regulation of construct buildings on

such land and for matters connected therewith. The declared objective of

these provisions in the Principal Act wa (i) prevent concentration of
urban land in the hands of a ersons and speculation and
<

profiteering therein and (ii) b

g%l?th uitable distribution of land
e common good.

rincipal Act contains the key provisions

in urban agglomerations

11 Chapter III of the

for accomplishment ‘of the aforesaid objectives. The Chapter consists of
three sets o isions, namely, (1) Sections 3 to 18 which provide for
the ceiling li and “ascertainment and acquisition of vacant land in

exces ch ceiling limit, (2) Sections 19 to 22 dealing with non-

lication’ or exemption from application of Chapter III to certain lands

nd (3) Sections 23 and 24 which deal with disposal of vacant land

@a uired under Chapter IIL.

12 Section 3, which is the pivotal section in the Chapter,
proscribes any person from holding vacant land in excess of the ceiling
limit in the territories covered by the Principal Act. The ceiling limits for
various classes of agglomerations and the manner of calculating them for
various classes of persons are provided in Section 4. Section 5 provides

for a subsidiary rule for calculating the extent of vacant land in cases of
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certain transfers (i.e. transfers between the appointed day and the date o%
commencement of the Principal Act) and also prohibits transfers after
date of commencement without furnishing a statement under Section 6

and publication of a notification of excess land under Sectio

machinery provisions for arriving at the extent of ex A%
contained in Sections 6 to 9. The entire determination process starts with
a statement to be compulsorily filed by every person g vacant land
in excess of ceiling limit as on the date of commencement of the Principal
Act, specifying the requisite particulars uch\land. Section 7 contains
subsidiary provisions concerning filin ch.statement in case such land

ore competent authorities,

r determination of excess vacant land and

n 10, the competent authority has to first issue and publish a
ification giving particulars of excess vacant land, proposing its
acquisition and inviting claims of all persons interested in such land,
under Sub-section (1) of Section 10. Sub-section (2) requires the
competent authority to determine the nature and extent of such claims.
Sub-section (3) empowers the competent authority to declare by
notification the acquisition of such excess vacant land with effect from a
date specified in that behalf. Upon publication of such notification the

land is deemed to be vested absolutely in the State Government with

::: Downloaded on -08/01/2015 17:55:37 :::



*189* FULL.BENCH.JUDGMENT.sxw

effect from the date so specified. Sub-section (4) of Section 10 provides&
for an embargo on transfer of land between the dates of the publicatiov&
S

the respective notifications under Sub-sections (1) and (3). Sub-sec

(5) and (6) deal with taking over of possession of the land thus-ve
the State Government. Sub-section (5) authori the mpetent
authority to require by notice surrender or delivery (of such|land to the
State Government. Sub-section (6) empowers the co t authority to

take possession by use of force in case of failure of the landholder to so

surrender or deliver possession. Sections| 11 14 contain provisions
regarding payment of compensatio the State Government to the
&

landholder whose land is so

qt(% State Government. Section
ination of such compensation, Section

tribunal from any determination under

11 contains provisions for det
12 provides for appeals t
Section 11 and Section 13 provides for an appeal to the High Court from

the decision of the tribunal. Section 14 provides for the mode of payment

of such co tion: \ Sections 15 to 18 provide for subsidiary matters
such as eeilin it on future acquisition by inheritance, etc., filing of
state en the Principal Act is subsequently adopted by any State,

petent authority's power to enter upon any vacant land for

arrying out the purposes of the Principal Act and penalty for

@c cealment of particulars of vacant land, etc.

13 Section 19 provides cases in which the provisions of Chapter
III do not apply to certain vacant lands, e.g. lands held by the Central or
State Governments, banks, etc. Section 20 provides for the power of the
State Government to exempt any vacant land on conditions and to
withdraw such exemption on non-compliance of the conditions. (This

Section will be dealt with in detail in the following order.) Section 21
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provides for circumstances in which excess vacant land may not be&
treated as excess in certain cases. Section 22 provides for cases whe
landholder under certain conditions may be permitted to retain excess

vacant land.

14 Sections 23 and 24, as noted above, provide for disposal of
vacant lands acquired by the State Government unde rincipal Act.
These Sections inter alia serve the objective of equitable distribution of

land in public interest.

& . :
15 Chapter IV enagcts x S))concerning regulations of

operty. Section 25 defines “plinth

xercised by the competent authority. Section 27 enacts
on transfer of urban property. Section 28 makes subsidiary

visiens-for regulating registration of documents so as to effectively
im ent the provisions of Sections 26 and 27. Section 29 contains
regulatory provisions for construction of buildings with dwelling units.
Demolition and stoppage of buildings constructed / being constructed in
contravention of the provisions of Section 29 is provided under Section

30.
16 Chapter V contains miscellaneous provisions providing for

powers of the competent authority (Section 31), jurisdiction of authorities

and tribunals (Section 32), appeal (Section 33), Revision (Section 34),
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power of the State Government to issue directions (Section 35), power o%
the Central Government to give directions (Section 36), returns i&
reports, offences and penalties, etc. Section 42 in this chapter proyides for

the overriding effect of the provisions of the Principal Act.

17 After the Principal Act came into force in the State of
Maharashtra, statements under Section 6 there re filed by
landholders. In some cases the land acquisition was completed and excess
vacant lands were taken possession of a following the procedure laid

down in Sections 8 to 10; whilst in o ses>proceedings were pending
&

\% to 10 or the appellate and
and 34 of the Principal Act. In respect

sed under Sections 20 and 21 sanctioning

at various stages provided u
revisional stages under Section
of some lands orders were

schemes presented by landholders and accordingly exemptions were

granted on conditions\or excess vacant land was directed not to be treated

@ lied to such lands and was at varying stages of completion. This was
the position in 1999, when the Parliament passed the Repeal Act.

18 On 11 January 1999, an ordinance to repeal the Principal Act
was promulgated by the President. This was followed by a bill to repeal
the Principal Act tabled in the Parliament, being Bill No.17/1999. The bill
proposed repeal of the Principal Act in the same terms as the ordinance.

The statement of objects and reasons contained in the bill is in the
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following terms : g&

“ The Urban Land (Ceiling and Regulation) Act, 1976

in a few hands and to provide affordable
the Economically Weaker Sections. It
contrary pushed up land prices, practic
the housing industry to a stop and
opportunities for corruption. There is a widespread
demand for removmg this i o land assembly

1976, there have been a s f tlgations giving rise
to serious hurdles:i possession of land,
by the State Gover ublic opinion is nearly

has failed to achieve its

t has no power to repeal or amend the Act
lutions are passed by two or more State
as required under clause (2) of Article
gislatures of Haryana and Punjab have
resolutions empowering Parliament to repeal
e Act in those States. The Act stands repealed in
ose States and in the Union territories immediately
after promulgation of the repeal Ordinance and
subsequently if State Legislatures adopt this Repeal
Act by resolution, then the Urban Land (Ceiling and
Regulation) Act, 1976 will stand repealed in those
States, from the date of its adoption.

3. The Urban Land (Ceiling and Regulation) Repeal Bill,
1998 was examined by the Standing Committee on
Urban and Rural Development. The Committee felt
that the land which is yet to be put to use for the
original purposes stated in the Act, under possession
of the Government should not be restored to previous
owners as such restoration may lead to avoidable
discrimination. The Committee also suggested that the
repeal Bill should contain a provision for abatement
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of proceedings in the different courts. Keeping in view
the recommendations of the Committee, this Bill is
being introduced to replace the Urban Land (Ceiling &
and Regulation) Repeal Ordinance, 1999 (Ord.5 of

1999) notified on 11.01.1999 so that the State

Governments would be free to have their
legislation commensurate with their
experiences. Till this Act is repealed, Stat¢s hav
power to legislate on this subject.

4. The proposed repeal, along with some other incentives
and simplification of administrative procedures, is
expected to revive the stagnan industry. The
repeal will facilitate constfu f dwelling units

both in the public, and vate sector and help
achievement of t i

ant land under sub-section
(3) of Section of the Urban Land (Ceiling and
Regulation) Act, 1976 the possession of which has
been taken over by the State Governments. It will not

affect vesting

aff ents made to the State Governments for
ti The exemptions granted under Section 20
f, t will continue to be operative. The amounts

out by the State Governments will become
fundable before restoration of the land to the
ormer owners.

The Bill also seeks to facilitate land assembly and a

@ flexible regime for administering urban land to suit

the varying local conditions based on State level
legislations or requirements.”

The bill was passed by the Parliament and the Repeal Act was enacted.

The Repeal Act contains the following provisions :

“I. Short title and application commencement: —

(1)  This Act may be called the Urban Land (Ceiling
and Regulation) Repeal Act, 1999.
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States of Haryana and Punjab and to all the Union
territories; and it shall apply to such other State
which adopts this Act by resolution passed in that
behalf under clause (2) of article 252 of
Constitution.

2) It applies in the first instance to the whole of the @

(3) It shall be deemed to have come into force/in
the States of Haryana and Punjab and i the
Union territories on the 11th day of January, 1999
and in any other State whi s this Act under

the Urban Land (C@lmg
shall, in relation
mean the date on
such State or

2. Repeal of Act 33 of 1976: — The Urban Land (Ceiling
and Regulation) Act, 1976 (hereinafter referred to as
the principal Act) is hereby repealed.

3 @
) The repeal of the principal Act shall not affect--

(a) the vesting of any vacant land under
sub-section (3) of section 10, possession of which has
been taken over by the State Government or any
person duly authorised by the State Government in
this behalf or by the competent authority;

(b) the validity of any order granting
exemption under sub-section (1) of section 20 or any
action taken thereunder, notwithstanding any
judgment of any court to the contrary;

(c) any payment made to the State

Government as a condition for granting exemption
under sub-section (1) of section 20.

::: Downloaded on -08/01/2015 17:55:37 :::



*195%* FULL.BENCH.JUDGMENT.sxw

(2) Where— &

(a) any land is deemed to have vested in the
State Government under sub-section (3) of section 10
of the principal Act but possession of which has not
been taken over by the State Government or
person duly authorised by the State Governmen
this behalf or by the competent authority; [and

(b) any amount has been paid by tate
Government with respect to such land,

then, such land shall not restored unless the
amount paid, if any, has ded to the State
Government.

o
ovided that this section shall not apply to the

oceedings relating to sections 11, 12, 13 and 14 of

e principal Act in so far as such proceedings are
relatable to the land, possession of which has been
taken over by the State Government or any person
duly authorised by the State Government in this
behalf or by the competent authority.

Repeal and saving : —

(1) The Urban Land (Ceiling and Regulation)
Repeal Ordinance, 1999 (Ord. 5 of 1999) is hereby
repealed.

(2)  Notwithstanding such repeal, anything done or
any action taken under the said Ordinance shall be
deemed to have been done or taken under the
corresponding provisions of this Act.”
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19 The State of Maharashtra adopted the Repeal Act

resolution passed and adopted by both houses of State Legislature
7. The

Article 252(2) of the Constitution of India on 29 N

resolution adopted by the State of Maharashtra is in

e following terms :

“MAHARASTHRA LEGISLATIVE BLY
RESOLUTION
Whereas, the arashtra Legislative

Assembly on 5" October the Maharashtra
Legislative Council on th tober 1971 had, in

pursuance of clause< (1 article 252 of the
ved‘that the imposition of
e property and acquisition

Constitution of In
ceiling on ur 1

of such property~in excess of the ceiling and all
matters connected therewith or ancillary and
incidental thereto should be regulated in the State of
Maharashtra by Parliament by law :

And Whereas, the Parliament had
thereafter enacted the Urban Land (Ceiling and
egulation) Act, 1976 (Central Act No. 33 of 1976);

And Whereas, consequent upon the
resolutions passed by the Houses of the Legislatures of
the States of Haryana and Punjab, under article
252(2) of the Constitution, that the Urban Land
(Ceiling and Regulation) Act, 1976, in its application
to those States, be repealed by Parliament by law, the

Parliament has enacted the Urban Land (Ceiling and
Regulation) Repeal Act, 1999 (Act No. 15 of 1999);

And Whereas, sub-section (2) of section
1 of the Urban Land (Ceiling and Regulation) Repeal
Act, 1999, provides that the said Act shall apply to
such other State which adopts the said Act by
resolution passed in that behalf under clause (2) of
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article 252 of the Constitution; &

And Whereas, the Government of
Maharashtra is of the opinion that the Urban Land
(Ceiling and Regulation) Act, 1976 should be
repealed, in its application to the State
Maharashtra, so that land in urban ar a

available for housing;

Now, therefore, in pursuance ause
(2) of article 252 of the Constitution of India, the
Maharashtra Legislative A hereby resolves
that the Urban Land (Ceiling lation) Repeal

20 U common law rule, the consequence of repeal of a
statute is th tatute is as completely obliterated as if it had never
bee d ept of course as to transactions past and closed. The

clearest statement of this law is contained in the judgment of Tindal J. in

of Kay vs. Goodwin' to the following effect :

'The effect of repealing a statute is to obliterate it as
completely from the records of the parliament as if it had
never been passed; and, it must be considered as a law that
never existed, except for the purpose of those actions which
were commenced, prosecuted, and concluded whilst it was an
existing law.'

The march of law since those days is noted by the Supreme

Court in one of its oldest judgments on the point, in the case of State of

1 1830 English Reports (Volume 130) at page 1403, Chief Justice Tindal

::: Downloaded on -08/01/2015 17:55:38 ::



*198* FULL.BENCH.JUDGMENT.sxw

Punjab vs. Mohar Singh’, in the following words : &

“(6)  Under the law of England, as it stood prior to the
Interpretation Act of 1889, the effect of repealing a sta

Craies on Statute Law, 5th edn. page 3 repeal
therefore without any saving clause would destroy any
proceeding whether not yet beg r whether pending at
the time of the enactment o
already prosecuted to a final j
vested right: Vide Crawfo tatutory Constitution, pp.

599-600. To obviate’ su a practice came into
existence in Eng ins saving clause in the
repealing statute view to preserve rights and

liabilities alre
enactment.
Later on, to dispense with the necessity of having to
1nsert a’saving clause on each occasion, section 38(2) was
the Interpretation Act of 1889 which provides
al, unless the contrary intention appears, does
previous operation of the repealed enactment
duly done or suffered under it and any
stigation, legal proceeding or remedy may be instituted,
ntinued or enforced in respect of any right, liability and
penalty under the repealed Act as if the Repealing Act had
not been passed. Section 6 of the General Clauses Act, as is
well known, is on the same lines as section 38(2) of the
Interpretation Act of England. ”

The net result then would be that though the repealed statute
is obliterated from the statute book, to see what is saved despite the
repeal, one has to go by the saving clause, if any, of the repealing statute

and the provisions of Section 6 of the General Clauses Act insofar as they

apply.

1 AIR 1955 S.C. 84 (Vol. 42 C.N. 20)
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21 The savings clause of the Repeal Act, in our case, saves firstl%
the vesting of any vacant land under sub-section (3) of Section 10 of t&

)
r

Principal Act, but with a caveat. Such vesting is saved only if possessi

such vacant land has already been taken over by the State Gove
any person duly authorized by the State Government i i or by

the competent authority (Section 3(1)(a) of the Repeal Act).| Secondly, it

saves the validity of any order granting exemption un b-section (1)
of Section 20 or any action taken thereunder, and it saves such validity
notwithstanding a judgment of any court tol the contrary (Section 3(1)(b)
of the Repeal Act). Thirdly, the savin se\saves any payment made to
éﬁ& ting exemption under Sub-

)(c) of the Repeal Act). A further

the State Government as a ¢

Section (1) of Section 20.(Sec
saving provision is containe sub-section (2) of Section 3, which does
not require restoration of any land which is deemed to have vested in the

State Government under sub-section (3) of Section 10 of the Principal
Act, but po ion which has not been taken over, subject to two
condition —@ amount has been paid by the State government with
resph land and two, such amount has not been refunded to the

te.Government. In other words, if these two conditions are fulfilled,

sting of such land continues and is saved from the effects of the
@ eal. Lastly, the savings clause saves proceedings relating to Sections 11,

12, 13 and 14 of the Principal Act in so far as such proceedings are
relatable to the land, possession of which has been taken over by the State
Government or any person authorized by the State Government or any
person authorized by the State Government or by the competent
authority. This is a necessary corollary of saving the vesting of such land.
If the land is vested and the vesting saved by the Repeal Act, the

proceedings relating to such land for (I) determination of compensation
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(Section 11), appeals to a tribunal from such determinations (Section 12) %
appeals to the High Court from the appellate orders of tribunals (Sect&
13) and (ii) determination of mode of payment of compensation (Section

14), are also saved.

22 The scheme of the Repeal Act is thus|absolutely clear and
there are unambiguous indications in this scheme that epeal Act was
meant to completely do away with the Principal Act except in cases of
actions taken under the Principal Act which had achieved a finality. In the
first place, we may note the princj ection in the Repeal Act, i.e.

Section 2, which repeals t R% as a whole without any
reservation. Secondly, the savi in Section 3(2) read with Section

accompanie ta over of possession of the land (i.e. where
possession.is d red to the State Government by the owner in

pursua f a notice under Section 10(5) or where possession is taken by

petent authority under Section 10(6) of the Principal Act). And
he other, where possession is not taken but any amount has been paid by
@t State Government with respect to such land. In the latter case, such
land shall not be restored unless the amount paid by the State
Government is refunded to it. No vesting order except in the two
contingencies noted above is saved by the Repeal Act. Thirdly, it may be
noted that Section 3(1)(b) saves the validity of an order granting
exemption under Section 20(1) of the Principal Act or any action taken
thereunder. It does not in terms save any action to be taken thereunder,

but saves validity of any action already taken thereunder. Fourthly,
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Section 3(1)(c) saves only the payment made to the State Government as&
a condition for granting exemption under Section 20(1) of the Princﬁ&

Act. It must be noted that in clause 3(1) (c) it is not the condition o

payment per se that is saved, but actual payment which is saved:-T

o

legal proceedings relating to any order made or purported|to be made

important consequence provided by the Repeal Act is b

under the Principal Act. There is, however, an ex n in case of
proceedings relating to Sections 11, 12, 13 and 14 of the Principal Act —
but it is made clear that this saving applies|only to proceedings relatable

to the land, possession of which is ta er under the Principal Act after
&

the vesting thereof in the Stat GK

s, it is clear that apart from saving the

23 From these provi

validity of an exemption order under Section 20(1) of the Principal Act

(the effect of which
Act is that e onsequence of a person holding excess land under the
Principal Act i away with except in these cases:

(i) Where the land is not only vested in, but taken

ill be considered later), the scheme of the Repeal

possession of by, the State Government under the

@ Principal Act;

(i) Where the land is vested, though possession is
not taken, but payment is made by the State

Government in respect of such land;

(iii) Where there is a payment made to the State

Government or an action taken under an
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exemption order under Section 20(1) of the&
Principal Act. &

In case (i), the Repeal Act has no effect whatsoe is e
treated as a transaction past and closed. It is ful ite the

repeal. In case of (ii), the Repeal Act shall have an e

ct subject to refund
being made to the State Government of the amount paid by it. If such
refund is made, the Repeal Act will have.its effect and the vesting will
not be saved at all. In case of (iii), the pa nt made or action taken, as

the case may be, will be saved. o

24 These provisions X and loud. They imply a complete
repeal or obliteration of the except in cases particularly provided for.

But if and to theextent there is any ambiguity (thereby permitting

external aids for i retation of the repealing statute), we may have
reference t@m ent of Objects and Reasons of the repealing
stat ent of Objects, as noted above, shows that whereas the
main p of the Principal Act was to prevent concentration of urban

inva few hands and provide affordable housing to economically

eaker sections, the Act actually resulted in pushing up land prices,
@practically‘ brought the housing industry to a stop and provided
opportunities for corruption. The Objects and Reasons acknowledge a

near unanimous public opinion that the Act has failed to achieve its
objectives as expected. In these premises, the Repeal Act proposes a
complete repeal without any reservation, saving only the consequences

specially provided for.

25 In the backdrop of what is stated above, we may now discuss
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the effect of the saving clause insofar as it saves the validity of a%
exemption order. At the outset, we may note that the very idea of sav(&
from the effect of a repeal is to save something that is accrued or
incurred under the repealed statute. It is the right or liability . w is
crystallized before the repeal. The effect of saving of X order

must be considered in that light. At the same time, it may be hoted that it

is the exemption order as a whole which is saved. The tion order, as

rightly noted by brother Dharmadhikari J, grants a privilege, but such

privilege is granted on certain conditio
would be valid, that is to say, both t

be valid. In the absence of §1> va ons, it cannot possibly be
suggested that only the privile %ﬁd and not the conditions on which

it is granted.

26 Now_ the\ question is, what are the consequences of such

validity. The@ sequences, which are provided in the Repeal Act
a)

(b) payn made thereunder to the State Government is valid. But what

itself, are ctions taken under the exemption order are valid and

the other consequences. Could it be that the breach of the conditions

f a valid exemption order would attract the provisions of Section 20(2)
@a all provisions of Chapter III including those relating to vesting of the
land would thereupon apply to such land (i.e. land becoming excess

vacant land as a result of withdrawal of exemption under Section 20(2)).

27 There are clear indications in the Repeal Act that these
consequences are not contemplated. In the first place, withdrawal of an
exemption order renders the land 'excess vacant land' just as any other

vacant land which is in excess of the ceiling limit and which is not subject
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to an exemption order under Section 20(1). If such other vacant lan%
could not continue to be vested in the State Government even after

provisions of Section 10(3) applied to it, if possession of the land was.hot

already taken by the Government on the date of the repeal o
reason why the provisions of Section 20(2) an es of
withdrawal of exemption thereunder should appl d which is

exempted under Section 20(1), but conditions of s emption are

breached as on, or after, the date of the repeal.

28 If Chapter III were to a such land, which has become
Qo . :

excess vacant land by reaso of% of the exemption order in

connection therewith, but not ther excess vacant lands, anomalous

and incongruent consequences would follow. Take for example, the case
of two pieces of land - one where the exemption order has already been
withdrawn before the repeal and a statement under Section 6 is filed in

nd, but no further steps have been taken and the

oonotvonly is a statement under Section 6 filed, but further
roeceedings have culminated into a declaration under Section 10(3) and
this has resulted in deemed vesting of the land in the State Government.
Yet the latter land stands restored to the land owner upon repeal , but the
proceedings under Sections 8, 9 and 10 would have to continue in respect
of the former land despite the repeal and that land at the conclusion of
these proceedings could vest in, and would have to be surrendered to,
and if not surrendered, forcibly taken possession of by, the State
Government. It is difficult to see the rationale behind such anomalous and

incongruent treatment to the two lands in our example.
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29 There has never been any controversy so far on the point &
once the exemption order was withdrawn under Section 20(2), he
would count as excess vacant land and the provisions of Chap

apply to it. If in a given case, such land, upon withdr ptlon
was under acquisition under chapter III on the date of the repeal but
possession of the same was not taken over under sub-section (5) or (6) of
Section 10 on that date, such land could not vest in the State Government
after the date of the repeal. The case ithabai Bama Bhandari vs.
State of Maharashtra' is one of sesoin point. In the case of
? h ad been granted exemption
a%n condition of a certain number of

Government nominees at a fixed rate. The

Vithabai Bama Bhandari, t

under Section 20 of the Princi
tenements having to be sol
Landholder completed the construction after the stipulated period for

completion of the scheme was over and thereafter offered the possession

of the flats t@ ment. At that stage, the landholder was informed
n

that th e granted under Section 20(1) had been withdrawn.
There ther steps under Section 10 of the Principal Act were taken
d Iy the landholder was issued a notice under Section 10(5) to

urrender possession of the excess vacant land. That notice was
@c llenged before this Court in a writ petition. No physical possession
was, however, taken of the excess vacant land by then. In the meanwhile,
the Principal Act had been repealed by the Repeal Act. A Division Bench
of this Court, after analyzing the scheme of the Principal Act and the
Repeal Act, held that with the withdrawal of the exemption under Section
20(2) of the Principal Act, provisions of Chapter III became applicable to
the land; that the Competent Authority thereupon actually applied the

provisions of Chapter III to the land and followed the procedure under

1 2009 (3) BCR 663
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Section 10; that it was an admitted position that though a declaration Was&
made under Section 10(3) followed by a notice under Section 10@&
actual physical possession was not taken over by the State Government or
the Competent Authority under the Principal Act by the time the 1
Act was brought in force; and that accordingly, the vesti and in
the Government was not saved. The Division ch relied upon a

judgment of another Division Bench of our Court tas Ltd. Vs.

Additional Collector and Competent Authority’ in this behalf.

30 The law stated in Vith a Bhandari (supra) in this
behalf has not been contes (? % e. The learned Advocate
General, in his submissio that any land, earlier exempted under

Section 20(1), but exemp of which was already withdrawn under
Section 20(2) before the repeal of the Principal Act, cannot vest in the
State Government after the repeal if possession of such land was not
taken over State\ before the date of repeal. That indeed would be
the effe (@ (1)(a) of the Repeal Act. Once this position is

accep @ e is possibly no logic or justification for not applying this

heland exempted under Section 20(1) but exemption of which is

ithdrawn after the date of repeal. If the power of the Government to
@a uire the land in the event of withdrawal of exemption before the
repeal is not saved by the Repeal Act except in a case where the exercise

of such power is completed by not just deemed vesting under Section

10(3) but by taking over of physical possession under Section 10(5) or

10(6), there is no reason why such power is saved for a land, the

exemption of which is withdrawn after the repeal.

31 Even Section 4 of the Repeal Act is a pointer to show that

1 2008(5) Bom.C.R. 746
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applicability of Sub-Section(2) of Section 20 of the Principal Act as also&
applicability of the provisions of Chapter III to lands earlier subjec&
S

exemptions under Sub-Section(1) of Section 20, but which ex

were withdrawn either before or after the repeal, is not saved.-Secti
makes it clear that all proceedings relating to a r de or

purported to be made under the Principal Act shall lapse save and except

proceedings under Section 11 to 14 in relation to possession of

which has been taken over by the State Government under the Act.

Section 4 does not make any distinction'in ect of proceedings in

relation to (i) land which has beco cess> vacant land by reason of
: ) &

withdrawal of exemption order

% ) and (ii) all other excess
ther lands, where possession is not

ands, to which Chapter III is being applied

vacant lands. Just as in the cas
taken over, even in the case
by reason of withdrawal of the exemption order, the proceedings would

clearly abate. other interpretation would be clearly contrary to the

plain readin i:ectl 4.
32 he Repeal Act, thus, does not save any order passed or to be

ssed\under Section 20(2) withdrawing exemption under Section 20(1)

f Principal Act and thereby applying Chapter III to the land in
@q stion. If anything, the repealing statute would have expressly provided
so. It does not provide for saving of either Section 20(2) or any order
passed under Section 20(2). When the applicability of the whole of
Chapter III is done away with in relation to all excess vacant land other

than land of which possession is taken by the State under that chapter,

there is no discernible reason why that Chapter should apply to land
exemption of which has been withdrawn under Section 20(2) of the

Principal Act. Upon withdrawal of exemption, such land is like any other
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excess vacant land and the provisions of the Principal Act including&
Chapter III will cease to apply to it unless the vesting of such land in
State Government is followed by taking over of possession. Thus, \it.is

clear that the saving clause of the Repeal Act does not save thelan e

pol

exempted under Section 20(1) of the Principal Act fro e tion of
the repeal.
33 Let us now consider if it is saved by the provisions of Section

6 of the General Clauses Act. Learned Advoca eneral relied upon the

judgment of the Supreme Court in id Vs. State of Rajasthan'
: O : :

and submitted that a savin p% a repealing statute is not

exhaustive of the rights ities>which are saved or which survive

the repeal, and Section 6 of.the General Clauses Act can still be invoked
so as to save other rights, privileges, obligations and liabilities which have
been acquired or accrued or incurred under the repealed statute before
the date of epe The Court in that case reiterated the law laid
down in-LT.

effect: 524, para 15)

missioner Vs. Shah Sadiq & Sons® to the following

13

...In other words whatever rights are expressly
saved by the 'savings' provision stand saved. But that does not
mean that rights which are not saved by the 'savings' provision
are extinguished or stand ipso facto terminated by the mere
fact that a new statute repealing the old statute is enacted.
Rights which have accrued are saved unless they are taken
away expressly. This is the principle behind Section 6(c),
General Clauses Act, 1897.... 7

But then as the Supreme Court has held in Bansidhar's case

itself, as also in a numerous other cases, what we have to also see is,

1 (1989) 2 Supreme Court Cases 557
2 (1987) 3 SCC 516
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whether the repealing statute exhibits a contrary intention. Section 6 o%
the General Clauses Act provides the various contingencies which a rep&
t

does not affect, but prefaces that by providing: “unless a

intention appears”. In Kalawati Devi Harlake Vs. The Commissi
Income Tax, West Bengal', the Supreme Court was ern ith the
Income Tax Act, 1922, which was repealed by the Income Act, 1961.
The Commissioner of Income Tax in that case had issted a notice

regarding income-tax assessments of the assessee for the years 1952-53 to

1960-61, which, according to the Commiissioner, were erroneous and
prejudicial to the interest of the reve r which the Commissioner
&

proposed to issue proceeding

1922. The assessee claimed th

n% 3 B of the Income Tax Act,
e Income Tax Act, 1922 was repealed
hich came into force on April 1, 1962, and

by the Income Tax Act, 196

that powers under the repealed Act under Section 33 B could not any

ction. 6vof the General Clauses Act. The Supreme Court noted that

ection 297 of the Income Tax Act, 1961 provided for various
'proceedings' which may be initiated and prosecuted or continued in
respect of any past matter or assessment. The Court observed that Section
297 was meant to provide as far as possible for all contingencies which
may arise out of the repeal of the 1922 Act and that Section 297 did not
provide for saving of provisions regarding appeals, revisions etc. in
respect of assessment orders already made or which were authorized to
be made under that Section. The Income Tax department, however,

argued that the Parliament had Section 6 of the General Clauses Act in

1 AIR 1968 SC 162
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following words: (Pg 168 of AIR 1968 SC 162)

34

“ (15) The learned counsel for the a nt @ S
that Parliament had S. 6 of the General Clauses Act in
view, and therefore no express provis was made
dealing with appeals and revisions, etc.  In r view

Section 6 of the General Clauses Act would not apply
because Section 297(2) evide an intention to the
contrary. In Union of Indi an Gopal Kabra,
(1954) 24 ITR 58 = (AIR 1954 58) while interpreting
Section 13 of the Fina 1950, already extracted
above, this Court obseé 68\ (of ITR) = (at p. 162 of

an section 6 of the General Clauses Act
live the liability to pay tax on the
949-50 assuming it to have accrued
under the repealed State law, for a "different intention"
ears in sections 2 and 13 of the Finance Act
r as indicated above."

ue that whether a different intention appears or not

depend on the language and content of Section

97(2). It seems to us, however, that by providing for so
many matters mentioned above some in accord with what
would have been the result under Section 6 of the General
Clauses Act and some contrary to what have been the result
under Section 6, Parliament has clearly evidenced an
intention to the contrary. ”

v

The repealing statute in our case, as noted above, exhibits a

contrary intention to not to save anything which is not expressly saved by

the saving clauses contained in Sections 3 and 4 thereof.

35

Even otherwise, assuming that Clauses (a) to (e) of Section 6
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of the General Clauses Act were to apply to acts, or rights and liabilities
or proceedings under the Principal Act after the repeal, it is difficult to s

how the exemption order can be withdrawn or provisions of Chapter

can be applied to such land upon withdrawal of exem
of the State is that by virtue of Clause (c) of Sectio
obligations or liabilities under the repealed Principal Act, are saved.

Clause (c) talks about any right, privilege;.obligation or liability “acquired,

accrued or incurred” under the repea actment. Mere existence of a

right, which has not been “a accrued” on the date of the

repeal, would not get protection under Clause (c) of Section 6. So also a

liability cannot be enforced under the provisions of the repealed statute

unless the sa iS rred”.

36 the case of Ambalal Sarabhai Enterprises Ltd. Vs. Amrit
& Co.', the Supreme Court explained the provision thus:

“25. The opening words of Section 6 specify the field over
which it is operative. It is operative over all the enactments
under the General Clauses Act, Central Act or regulations
made after the commencement of General Clauses Act. It
also clarifies in case of repeal of any provision under the
aforesaid Act or regulation, unless a different intention
appears from such repeal, it would have no effect over the
matters covered in its clauses viz. (a) to (e). It clearly
specifies that the repeal shall not revive anything not in
force or in existence or affect the previous operation of any
enactment so repealed or anything duly done or suffered or
affect any right, privilege, obligation or liability acquired,
accrued or incurred under the repealed statute, affect any

1 (2001) 8 SCC 397

::: Downloaded on -08/01/2015 17:55:39 ::



*212%* FULL.BENCH.JUDGMENT.sxw

penalty, forfeiture or punishment incurred in respect of any &

offence committed under the repealed statute and also does
not affect any investigation, legal proceeding or remedy in
respect of any such right, privilege, obligation, liability,
penalty, forfeiture or punishment as aforesaid. = Thus

central theme which spells out is that any investigati

if the repealing Act or regulation had not co 0

26.  As a general rule, in view of Section e repeal of a
statute, which is not retrospective in operation,~does not
prima facie affect the pending proceedings which may be
continued as if the repealed e were still in force. In
other words, such repeal does

which would continue to be « ed as if the enactment
has not been repealed. In( hen a lis commences, all
rights and obligations < . lised on th
ghts and obligations gets crystalised on that
date. The mandate i ‘Jv e General Clauses Act is

proceedings unaffected which
unrepealed provisions unless
expressed. We find clause (c) of
Section 6, refers the words “any right, privilege, obligation...
acquired or accrued” under the repealed statute would not
by the repealing statute. We may hasten to
mere existence of a right not being “acquired”
, on the date of the repeal, would not get
Section 6 of the General Clauses Act. ”

simply to leave the

In Ambalal Sarabhai Enterprises (supra), the Supreme
Court quoted its decision in M. S. Shivananda Vs. Karnataka SRTC' in
t connection, which in turn quoted the eloquent observations of the
Privy Council in the case of Director of Public Works Vs. Ho Po Sang” in

this behalf, as follows:

Tt may be, therefore, that under some repealed
enactment, a right has been given but that, in respect of it,
some investigation or legal proceeding is necessary. The
right is then unaffected and preserved. It will be preserved
even if a process of quantification is necessary. But there
is a manifest distinction between an investigation in respect
of a right and an investigation which is to decide whether

1(1980) 1 SCC 149
2[1961] A.C. 901 (P.C.)
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some right should be or should not be given. On a repeal,
the former is preserved by the Interpretation Act. The latter &
is not.'

(emphasis supplied)

Even in Bansidhar's case the Supreme Cou st
construing Clauses (c) and (e) of Section 6 of the ra @ e
had said this:

“ 30. For purposes of these clauses the 'ri

must be 'accrued' and not merely an inchoate
one. The distinction between what\is and what
is not a right preserved by
General Clauses Act, it is sai

s Act,

great fineness. What is d by the repeal
is a right 'acquired: under the
repealed statute mere hope or

apply for a rig
37 Now let us see, how the provisions of the Principal Act with
which we ar n d in the present case, namely, Section 20(2) and
generally th of Chapter III, fare in the context of an order

(2), in this behalf. What is argued is that the landholder

3

anexemption under Section 20(1) attracts the liability to have

the exemption withdrawn and Chapter III of the Principal Act applied to

land. This may certainly be called an existing liability and the
@Government can be said to have a corresponding right to withdraw the
exemption and apply Chapter III to the land in question. But the question

is, is it an “incurred” or “accrued” right, as understood by law in the
context of application of Section 6. The consequence of a purported non-
compliance with any of the conditions of an exemption order under
Section 20(1) of the Principal Act is that “it shall be competent for the

State Government to withdraw, by order, such exemption.” Such order can

be passed if “the State Government is satisfied” that any condition is not
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complied with, and such satisfaction can be reached only “after giving a&
reasonable opportunity to such person for making a representa

against the proposed withdrawal”. And only after all this is done and an

order of withdrawal of exemption is passed that “the provisions is
Chapter shall apply”. Even application of Chapter III j t ispso

facto imply vesting of the land in the State Government. If|only means

that the elaborate machinery of Section 6, 8, 9 an including the
hearings at each of these stages, will have to be gone through before the
vesting can take place. It is not as if the \exemiption stands ispso facto
withdrawn and the land is deemed t ested in the State Government

upon breach of a condition of

38 In the first plac hether there is a breach and therefore, a

have to be ascertained. An investigation and a proceeding involving an
opportunity use to the defaulting landholder are required to
enable nment to pass an order withdrawing the exemption.
There rther investigation and proceedings will have to be

dertaken to ascertain if the land is excess vacant land and whether the
and is to be acquired. During these proceedings, the landowner may even
apply that the excess vacant land may not be treated as excess under the
provisions of Section 21 or even present another Scheme under Section
20 for exemption. In other words, before an “accrued” or “acquired”
vesting right can be claimed by the State, a whole of gamut of
investigation and proceedings will have to be gone through. Thus, neither

is any divesting of the land to the State “incurred” by the landholder nor

is the vesting “accrued” to, or “acquired” by, the State.
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39 Thus, in the first place, there is no “withdrawal of exemption’&
under Section 20(2) “incurred” nor any right to withdraw exemption cﬂ&
apply Chapter III is “accrued” or “acquired” by the State. And as for

'vesting' of the land in the State, there is not even a statable case t e

'vesting' is in any way “acquired” or “accrued” in favo t
stage of breach of a condition or even at the stage (of withdrawal of the
exemption. There is, in that case, no question of ap on of Section
6(c) of the General Clauses Act to the breach of a condition of an
exemption order and saving of the Governments.power to withdraw the
exemption or apply Chapter III (g ac eland thereunder.

40 Thus, neither the s Xﬂause of the Repeal Act nor Section
6 of the General Clauses Act saves the provisions of Section 20(2) or the
applicability of Chapter III of the Principal Act in relation to an exemption

order passed under Section 20(1). If the conditions of exemption granted

under Section-, 20 are breached, neither can the exemption be
withdrawn_aff e repeal nor could Chapter III be applied to the land
upon w al of such exemption after the repeal. There is no question

the State Government seeking to acquire such land any time after the

€p

@41 That still leaves the question: Are there any consequences
(apart from the ones discussed above) of the validity of the exemption
order saved under Section 3(1) (b) of the Repeal Act. We have noted that
the validity of an exemption order covers both the privilege, namely, the
exemption, and the conditions attached to that privilege. But we have also
noted that breach of these conditions cannot be visited with the

consequence of either withdrawal of exemption under Section 20(2) or
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application of the other provisions of Chapter III after such withdrawal. If%
however, the exemption order together with its conditions could
implemented or enforced by the State or any beneficiary of a sc e
sanctioned under Section 20(1), otherwise than by recours ion
20(2) or other provisions of Chapter III of the Princi en the
Principal Act was in force, there is no reason why such implementation or
enforcement is not possible after the repeal. Ta case of an
exemption order under Section 20(1) for a housing scheme with an
express condition of handing over a spec number of tenements to the
State Government. If the scheme is lemented at all, the State has
except by recourse to Section

and applying the provisions of

not available to the State after the repeal. But if the scheme is

implemented, and a\housing project is actually brought up on the land,

a devise any other means, legislative or executive, acceptable to law

to-recover the possession of the tenements due to it. If the State could do
it when the principal statute was in force, there is no reason why it cannot
do so after the repeal, especially if the repealing statute expressly saves
the validity of both the exemption and the conditions on which it is based.
Take another case. An exemption order is issued under Section 20(1) in
respect of a land on a condition that such land shall be used only for
industrial purpose. This condition could have been implemented by the

State otherwise than by recourse to Section 20(2) of the Principal Act, say
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by not sanctioning any plans for a non — industrial user. If the State coul%
do it before the repeal, it can do so even after the repeal. After all

exemption order and its conditions are valid even after the repeal,

42 In a sense, these are actions taken und e

which have achieved a finality. In the case of the housing scheme referred
to in the example above, the housing scheme is comp 7 (It may even
be substantially completed.) The liability to hand over the tenements to
the Government has crystalized and has n incurred. The Government
in turn has acquired an enforceabl tooget the tenements. In the
-~ ition of industrial user, the

<xnd as been exempted under the

second case, namely, exemptien
the condition that the only permissible user

exemption is a complete
provisions of Section 20(1)
would be the industrial user. No further act is required either on the part
of the landholder or\the Government to make the condition enforceable.
The liability t to-use the land for a non-industrial user is incurred by

can be enforced by the Government in any manner

43 This, then, is the answer to the main question posed to the
Full Bench. What is saved by the saving clause of the repealing statute is
the validity of an exemption order, and it means the validity of both the
exemption and the conditions on which it is granted. But that does not
mean that the breach of any condition of the exemption order can be
visited with the consequence of either withdrawal of exemption under
Section 20(2) or application of Chapter III of the Principal Act to the land.
At the same time, if it were permissible to implement or enforce the

exemption order in any manner acceptable to law otherwise than by
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recourse to Section 20(2) or Chapter III of the Principal Act, suc%
implementation or enforcement is permissible even after the repeal. &
d

44 To this extent, I am not in agreement with the view-ex

by the Andhra Pradesh and Delhi High Courts, respectively, endra
Raj Jaiswal vs. Government of Andhra Pradesh' and Tej Pratap Singh
vs. Union of India®. I am in respectful agreement € view of the
learned Single Judge of Andhra Pradesh High Court in the case of

Surendra Raj Jaiswal (supra) that on non>compliance of conditions of an

exemption order, the State Govern ter.the repeal of the Principal
<, .

Act was not empowered to W% exemption granted under

Section 20(1). With respect, ho et;. ] do not agree with his view that in

the absence of the power to'withdraw the exemption, the conditions have

become un-enforceable and are non-est or that such land has become

free-hold land irres
the exempt and. also, for the reasons discussed above, I am in
respectf dise t with the statement of law by the Delhi High

ase of Tej Pratap Singh (supra) that after the repeal, the

tive of any conditions with regard to the usage of

@s ed because the exemption order as a whole is saved. They can even be
enforced, if the liability created thereby has been incurred, as discussed
above. One of the reasons cited by the Delhi High Court whilst arriving at
this conclusion was the provision of Section 3(1) (c) of the Repeal Act. In
Tej Pratap Singh's case (supra) the exemption under Section 20(1) was
granted on a condition requiring certain payment to be made to the State

Government. The Delhi High Court held that under Section 3(1) (c) the

12011 (6) ALD 198
2 46(1992) DLT 303
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actual payment was saved, but not the condition of payment. The Cour%
felt that had it not been specifically provided that the payment made&
the State Government was saved despite the repeal, the same would have
been affected by the repeal. From this, the Court deduced that e
context of Section 6 of the General Clauses Act, the 1 old ight to
exemption under Section 20(1) is specifically saved, but not the 'liability'
to make the payment, unless the payment had already ade prior to
the repeal. I am afraid that would not be a correct way of dealing with the
question of validity of a condition or an bility created thereunder. As

discussed by me above, and explai the judgment of my brother
L <

n& s conditions are both valid.
1) (b) itself. One need not have

that validity. Just as any other condition is

Dharmadhikari J, the exempt

That is the consequence of S
recourse to Section 3(1) (c)

valid, so is the condition requiring payment is valid. The question only is

whether, and to_wh

explained by me a
granted —was . implemented or acted upon at all (or even
sub the only consequence of non-compliance of such condition

yment) would be to withdraw the exemption and apply Chapter

extent, this valid condition can be enforced. As

e, if the scheme under which exemption was

IT to,the land. That is, as explained above, not permissible. But if it is
@i lemented or substantially acted upon, then surely in a given case the
condition can be enforced without withdrawal of exemption in a manner
known to law, i.e. by any acceptable judicial, legislative or executive

device.
45. The only question is, why is then the provision of Section

3(1) (c) at all necessary, for a completed payment, it may be argued, may

be saved on the above logic under Section 3(1) (b) itself. The answer, to
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my mind, is two-fold. Firstly, one does not know whether in all cases 0%
actual payment already made before the repeal, the scheme it&
is

providing amongst other things payment to the Governmen

implemented or even substantially acted upon (other than making
payment). It may be that only payment to the Gover n e, but
nothing else is acted upon. In that case, the payment may not be saved
under the general clause, namely, Section 3(1) (b) an cial provision

may be necessary to save such payment. Secondly, making a special

provision by way of abundant caution ite lication of the general
provision, is a well known legislative , which the legislature many a
&

time adopts. In a case which i

of Section 3(1) (b), the

O% son of the general provision
i Section 3(1) (c) acts ex majori
ection 3(1) (c) can be justified in the face

cautela. Thus, the existence

of Section 3(1) (b).

46. e t of the above discussion, my answers to the
questio ef to the Full Bench are as follows :-
(a) uestion No.(1) in the Affirmative. Section 3(1)(b) of the

and (Ceiling and Regulation) Repeal Act, 1999 saves the validity

orders of exemption under Section 20(1) of the Urban Land
@( iling and Regulation) Act, 1976 including the validity of all terms and

conditions thereof and all actions taken thereunder. Section 6 of the
General Clauses Act, 1897 and Section 7 of the Bombay General Clauses

Act, 1904 have no application in this behalf.

(b) Question No.(2) in the Negative. Section 6 of the General
Clauses Act, 1897 read with or without Section 7 of the Bombay General

Clauses Act, 1904 does not apply to the repeal of the Urban Land (Ceiling
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and Regulation) Act, 1976 by the Repealing Act, 1999. The application o%
these sections is excluded by the contrary intention expressed in ﬂ&

provisions of the Urban Land (Ceiling and Regulation) Repeal Act, 1

(c) Question (3) (a) in the Negative. There-i nion of

enforcement of the order of exemption under Section 20(1))or its terms
and conditions, in accordance with the provisions Urban Land
(Ceiling and Regulation) Act, 1976. Neither can the exemption granted
under Section 20(1) of the Urban Land ‘(Cei and Regulation) Act,

1976 be withdrawn for breach of co s under Section 20(2) nor can

& under Section 20(1) after
er Section 20(2) of the Urban Land

Chapter III be applied to th

withdrawal of the exem

(d) Question\ (3)(b) in the Affirmative, with a clarification that

the order o emp can be implemented or enforced in any manner
acceptable to @ if, and to the extent, such order could be implemented

therwise than by recourse to the Urban Land (Ceiling and

ion) Act, 1976. The State may enforce the order together with
nditions through a Court of law or devise any legislative or
@e cutive means to implement the order of exemption and its

conditions. The enforceability of the order, and legality of the measure
adopted for its implementation will, however, have to be decided in the

facts and circumstances of each individual case.
(e) Question No.(4) (a) in the Negative. The State cannot

recall/cancel/modify any exemption order granted under Section 20 of

the Principal Act at any time after the coming into force of the Repeal Act.
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63) Question No.(4)(b) in the Affirmative, subject to a&
clarification that though enforceability of any circular issued &

such circular is wvalid will have to be decided

circumstances of each case. It is not possible to lay down jany general

proposition with respect to its validity.

(2) Question No.(4)(c) in the tive.". The State Government

cannot acquire the land which was ed.under Section 20(1) of the
<&

Principal Act by issuing notifi tix ction 10(3) of the Principal

Act.

(h) Question No.(4)(d) in the Affirmative, but with a clarification

that no action is.possible at any time after the repeal of the Principal Act

@ 6) Answer to Question No.(5) as follows. The view taken in the

case of Vithabai Bama Bhandari vs. State of Maharashtra sets out the
correct legal position as regards the ambit and scope of Section 3(1)(b) of
the Urban Land (Ceiling and Regulation) Repeal Act, 1999. It has no
conflict with the view taken by this Court in the case of Mira Bhayandar
Builders and Developers Welfare Association vs. The Deputy Collector
and Competent Authority, Thane Urban Agglomeration and others.

The case of Damodar Laxman Navare and others vs. State of
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Maharashtra and others deals with the question as to whether it was&
open to the Collector and Competent Authority in that case to is&

y
e

instructions to the Sub-Registrar of Assurances to not to register
document. The view taken in that case that it was not ope

@ isory

is correct and in

—

Collector to issue such instructions as he had no Ap

or Revisional powers over the Registering Offic
consonance with the law laid down by our Cou the case of

Sundersons & Ors. Vs. State of Maharashtra & Ors. The judgment in

Damodar Laxman Navare and others Vs. S of Maharashtra and
others does not deal with the questi to.whether any order passed
%

before the repeal of the Princi

% r Section 10(1) or (3) in
nunder Section 20(1) was withdrawn

fter the repeal. As held by me above, such

respect of a land, after its exe
under Section 20(2), is save
order does not survive the repeal of the Principal Act. In so far as the
judgment of our Court in Mira Bhayandar Builders and Developers

vs. The Deputy Collector and Competent

@ ernment, is correct, but for the reasons discussed above. The legality
of the means adopted by the State Government or any other person for
holding the landholders to their respective obligations under such
schemes will, however, have to be decided in each case having regard to

the facts and circumstances of the individual case.

(S.C. Gupte, J.)

FOSOSROSOSROSOSIOSROSOS
WNR RV RN KRN
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(Per G.S.Kulkarni, J): I have gone through the erudite judgment of @

reasoning and conclusions as arrived by my learned brother, I wi

few thoughts.

1. The principal question is as to whether after the of the Urban

Land (Ceiling and Regulation) Act 1976 (for short the 'Principal Act’) what

(Ceiling and Regulation) Repe P (for short Repeal Act) saves the

validity of such an exem r‘any action taken thereunder?  This

position is required to be ascertained from the examination of the provisions of
the Repeal Act and mainly the provisions of Section 3 and 4 of the Repeal Act
and the applicat section 6 of the General Clauses Act vis-a-vis the

Principal Act

2. eal Act was brought into effect by the State Legislature w.e.f.

7. Section 3 is the saving clause which provides that the repeal of the

incipal Act shall not affect the following:
(i)  Vesting of any vacant land under sub-section (3) of section 10

possession of which has been taken over by the State government or any

person duly authorized by the State government in this behalf or by the

competent authority;
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(ii) the validity of any order granting exemption under sub-section (1)
section 20 or any action taken thereunder notwithstanding any judgme

of any Court to the contrary;

(iii) any payment made to the State Government as a@ion for

granting exemption under sub-section (1) of sectio

Sub-section (2) postulates that whe d is deemed to have vested

in the State Government under sub section ection 10 of the principal Act,

the State Government, AND
overnment with respect to such

unless the amount paid if any has been

The proviso to this section, stipulates that the section shall not apply to
the provisions relating to section 11 to 14, of the principal Act in so far as such
provisions are relatable to the land possession of which has been taken over by

the State Government.

4. The intention of the legislature in regard to the repeal of the principal
Act is required to be gathered from the provisions of sections 1 to 4 of the

Repeal Act. The Repeal Act is required to be seen in its entirety so as to find out
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as to what is the true nature of the repeal as contemplated by the legislation. T g&
intention of the legislature which can be gathered from these provisions-is

under:-.

@A) That the principal Act stands repealed. (Section 2) ii @

(ii)  The repeal of the principal Act shall not affect the vesting of any vacant
land under Sub-section (3) of Section 10, Pes n of which has been taken

over by the State Government . (Section 3(

(iii) The repeal of the principa pot-affect the validity of any order

granting exemption under s ction’(1) of section 20 or any action taken

thereunder, notwithstanding any j

3(1)(b))

gment of any Court to the contrary. (Section

(iv)  The repe edprincipal Act shall not affect any payment made to the
ent as a condition for granting exemption under sub-section (1) of
20 (Section 3(1)(c))

(v The repeal of the principal Act shall not affect any land which is deemed
@t ave been vested in the State Government under sub-section (3) of Section 10

of the principal Act but possession of which has not been taken over by the State
Government and any amount which has been paid by the State Government
with respect to such land, then, such land shall not be restored unless the amount
paid, if any, has been refunded to the State Government.

(Section 3(2)(a) & (b))

(vi) That on the repeal of the principal Act all proceedings relating to any
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order made or purported to be made under the principal Act pendi g&

immediately before the commencement of this Act, before any Court, tribunal

any other authority shall stand abated and that abatement shall not apply to
proceedings relating to Section 11 to 14 of the principal Act, as uch
proceedings are relatable to the land, possession of which has bee over by
the State Government. (Section 4)

7. The aforesaid consequences o al Act if seen in the context

t that firstly the Repeal Act in

no uncertain terms saves vesting of an land, possession of which has

been taken over by the State Go y, the validity of any order
granting exemption under s ction’(1) of Section 20 or any action taken

thereunder is also saved.

ordings of sub-clause (b) of Section 3(1) of the Repeal

action taken thereunder. Not only the validity of Section 20(1) is saved but
also any action taken thereunder notwithstanding any judgment of any Court to

the contrary.

9. To appreciate the meaning which needs to be attributed to Section
3(1)(b) of the Repeal Act, an exemption order issued under Section 20(1) is
required to be kept in mind. A sample copy of the exemption order has been

tendered to the Court on behalf of the petitioners. A perusal of this exemption
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order shows the following attributes:- g&

@A) That the beneficiary of an exemption order admittedly holds vacant la

in excess of ceiling limit. This is by virtue of the application of the Principal

more particularly Chapter III. @
(ii)  The beneficiary applies for exemption under Section 20 Act in

regard to the excess land for providing sites and se s, core, house and
construction of tenements as per the guidelines issued under the Government
Resolutions, Housing & Special Assistance nt dated 22.8.1988.

(iii) The beneficiary undertakes that the‘eonstruction of tenements would be

governed under the MOFA Act or the M 60.

(iv)  On such application the s an action of being satisfied

that having regard to the locati land the purpose for which the land is
being proposed to be used and other relevant factors it is necessary in public
interest to grant exemption and thus exempts the vacant land from the provisions
of Chapter III e Act.

(v) Thee is<granted by the State Government on several conditions

conditions;

@(C) tenements to be constructed are required to be of a particular
specification;

(d)  the beneficiary shall get the lay out of the building plan approved from
the concerned planning authority;

(e)  that the construction is required to be commenced and completed as per
the time limit as specified;

(f)  in case buildings are incomplete and/or construction is not completed, the
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exemption shall be deemed to have been withdrawn and vacant land and su g&
land with structures and the land appurtenant shall be acquired as per Chapter

of ULC Act,1976.

(g)  that the exempted land with or without building shall nos red

except for the purpose of mortgage (in favour of financi insti failing

which the exemption granted shall stand withdrawn. cessary returns are
required to be filed to the State Government in a prescribed form to show the
progress of the work done by the benefici se of breach of the order, it

shall be competent for the State Government to withdraw by an order exemption

from the date specified in the order.>
(h)  The beneficiary will advertise the entire’scheme within six months from

the date of sanction order of ate Government.

An exemption order issued under Section 20(1) of the Principal
Act stipulates e ent conditions, and it is on these conditions the vacant

land would ¢ e out of the purview of Chapter III of the Principal Act.

ons include the condition on the part of the beneficiary to subject

to provision of Chapter III in case there is breach of any conditions of the

@e mption order on his part.

It is significant that the power to exempt as provided under section 20 of

the principal Act begins with a non-obstante clause and reads thus:

“20. Power to exempt: (1) Notwithstanding anything contained in any of
the foregoing provisions of this Chapter,................ ” (Emphasis
supplied)

It is therefore clear that power under section 20 is an independent power

::: Downloaded on -08/01/2015 17:55:40 ::



*230* FULL.BENCH.JUDGMENT.sxw

notwithstanding the other provisions as contained in Chapter III namely section&
3 to section 19 and Section 21 to section 24.  If the Government exerc&
powers under section 20 sub-section (1) such an exercise would an
independent exercise, irrespective of the applicability of other provisions ef the

exemption order under section 20 sub-section (1) was issded, theland which is

provisions of chapter III. It certainly cannot be construed

otherwise subject to the provision of section 3 to section rincipal Act,
for the exemption becomes immune from the applicability of the said provisions,
the consequences of which are deemed to n place the moment of the
Act became applicable to such vacant land.<Further once an exemption is granted

under section 20 (1) it is an admitted po hat the land is a vacant land and

the beneficiary by his volition su i y'the terms and conditions of the

exemption order. Once this tablished a beneficiary of section 20 (1)

order cannot contend that everything under the exemption order has become

redundant due to the repeal of the Act. Such contention in my opinion is wholly

against the expre isions of section 3 (1) (b) of the Repeal Act which saves
the validity o@gwp n order. It is therefore seen that Section 20 is in the
nat tion to the general rules as contained in Chapter III of the
princip hich deal with the ceiling on vacant land and the manner in which

h s would be dealt under the provisions of chapter III of the Act.

@ The intention of the Legislature which is apparent from the
wordings of Section 3(1)(b) of the Repeal Act is to save in totality the validity of

an order granting exemption under sub-section (1) of Section 20 of the Act or
any action taken thereunder. When the legislature saves the validity of a Section
20(1) order which includes all the conditions including the condition that in case
of breach of any of the conditions provisions of Chapter III would become
applicable, then it will not be possible to read into the provisions of Section 3(1)

(b) of the Repeal Act that the legislature intended otherwise. In other words, the
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validity of an exemption order as saved by Section 3(1)(b) of the Repeal g&

cannot be read de hors its conditions inasmuch as the said provision mandat

that an order granting exemption under Sub-section (1) of Section 20is v
wholesomely. It would be an absurdity to say that such an e@n der
would remain valid de hors the conditions on which i issue e word

“validity” as used in Section 3(1)(b) is of considerable significance. Black Law
Dictionary (8th Edition) would refer the word “valid” to mean as under:-

“legally sufficient, bindin contract”

If this is what the Legislat ended then necessarily the validity
include all attributes necessary

d therefore would also include the

exemption order as saved by the provisions of Section
would be rendered meaningless. In any event the
bene an exemption order can be the last person to quarrel about this
p ition>as he has accepted the exemption order in totality which includes

acceptance to the applicability of Chapter III of the Principal Act.

@ It is well settled that if the words used by the legislature in framing the
legislation have a necessary meaning, it is the duty of the Court to construe the
clause accordingly irrespective of the inconvenience that may be caused
(Argumentum Ab Inconvenienti Plurimum Valet In Lege). In the context of a
Section 20 exemption order and considering the plain reading of section 3 (1) (b)
of the Repeal Act the interpretation as suggested by the petitioners would lead to

extravagant results, away from the object which the saving provision intends to
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achieve. {&

It is settled that a saving provision in a repeal statute. is
exhaustive of the rights, obligations so saved or rights that survivp as
is clear from the judgment of the Constitution Bench in the case 0 nsidhar
& Ors. Vs. State of Rajasthan & ors” reported in (19 2 S 557 1t is,
therefore, imperative that Section 6 of the General Clauses Act which provides

for the effect of a repeal, stands compl cted. Section 6(c) of the

General Clauses Act provides that the repeal shalknot affect any right, privilege,

obligation or liability acquired, acerued curred under any enactment was

repealed unless a different intenti

A proper examination of the provisions of the Repeal Act and more
particularly the provisions of Sections 3 and 4 do not indicate that it would be
the intention o ature to save the validity of a Section 20(1) Exemption

Order to exc enforcing power being applicability of Chapter III of the

Principal being one of the conditions under the exemption order. It cannot

exemption order has been saved by the provisions of Section 3(1)(b) of the
@Repeal Act. As no such contrary intention can be gathered from the provisions
of the Repeal Act, the petitioner's contentions that the validity of the exemption
order as saved by Section 3(1)(b) of the Repeal Act is valid de hors the
conditions of the exemption order cannot be accepted on the basis of the plain
wordings of Section 3(1)(b) of the Repeal Act. In the decision of the Supreme
Court in the case of “Shantibai Gaikwad Vs. Shivajibhai Haribhai” reported in

“2005(5) SCC 1017, the Supreme Court has once again recognized the principle

::: Downloaded on -08/01/2015 17:55:40 ::



*233* FULL.BENCH.JUDGMENT.sxw

that a repealing statute is not exhaustive and does not automatically extingui g&
accrued rights unless they are taken away completely. The Repeal Acti

manner expressly takes away the applicability of the conditions undér Sect

20(1) exemption order. In fact the intention of the legislature is t somely

save the validity of an exemption order which ipso fdaeto incl e teeth
namely to take action under Chapter III of the Principal in case of breach of

the condition under which an exemption has been granted for the beneficiary of

the Section 20(1) of the order.

validity of an exception order by in view of the express provisions of section 3

@ (b) of the Repeal Act.

In view of the aforesaid discussion, the legal position as would

emerge can be summarized as under:-
(a) Section 3(1)(b) of the Repeal Act saves the validity of an order

granting exemption under sub-section (1) of Section 20 or any action taken

thereunder, notwithstanding any judgment of any Court to the contrary.
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(b) this would mean that the validity of Section 20(1) exemption ord g&

is saved in every regard so as to hold the same valid for all the purposes.

(© the phrase “validity” would mean that an exemption order wo
be construed to be valid in regard to all the rights and liability a@to uch
an exemption order. These rights and liabilities may be ejther of t eficiary
of the exemption order or the Government.

(d) As Section 3(1)(b) of the Repeal Act does not expressly bar or take

away the rights and liabilities under an exe er, Section 6 of the General

Clauses Act becomes applicable with all its and hence, the repeal of the
ivileges, obligation or liability,
acquired, accrued, or incurred r ¢ipal Act qua a Section 20(1)

exemption order.

interpretation would render Section 3(1)(b) of the

it saves the validity of a Section 20(1) exemption order

@ If the Legislature in so many words has saved the validity of a

section 20 (I) exemption order then it would be absurdity to say that on one hand
the legislature has saved its validity and on the other hand such a validity would

be required to be read as meaningless in view of repeal of the Principal Act.
(g) The arguments of the petitioners that what is saved under Section

3(1)(b) of the Repeal Act are only actions which stand completed and closed, is

per se not acceptable for the reason that such interpretation would only be
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possible when there is no saving clause in the repealing statute. Mo g&

particularly it is also unacceptable in view of a saving clause of the natu
section 3 (1) (b) of the Repeal Act provides. A plain reading of Secti

definitely cannot be construed to attribute such a meaning to Secti (b

(h) The Repeal Act, if construed in its @ﬁest a clear

intention of the Legislature to save the validity of a Section 20 (1) exemption
order in totality including its enforceabilit ed by my learned brother
S.C.Dharmadhikari, J.

&

\ G.S.Kulkarni, J)

‘07
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