
BEFORE THE MAHARASHTRA REAL ESTATE REGULATORY AUTHORITY,

MUMBAI
COMPLAINT NO: CC0060000000009 I 9

Mr. Umesh Vyos Comploinont
Versus

1. M/s. Primo Terro Buildtech Privote Limited

2. Sotosong Bhorti CHS Lid

MohoRERA Registrolion No - P51800006231

Respondents

Corom: Hon'ble Dr. Vijoy Sotbir Singh, Member-l

Adv. S.A. Mishro oppeored for the comploinont.

Adv. A.K. Singh oppeored for lhe respondenl No. I .

Order
(23d Moy, 2018)

1. The comploinont is on ollottee in the MohoRERA registered pro.iect,

belonging to respondents beoring project registrotion No. P51800006231

known os "Upper Eost 97" ot Molod (Eost), Mumboi. The comploinonl hod

purchosed o flot No. 4O2 on 4th floor of the building, hoving corpei oreo of

693 sq. ft. in the soid project, vide registered ogreement for sole doted 1B-

08-201 1 for o totol consideroiion omount of Rs. 50,96,000/-. The dote of

possession wos meniioned os 31-12-2013. He could not get possession of

the flot os ogreed upon by lhe respondent in ihe registered ogreement for

sole. Hence, he hos filed this cose ogoinst the respondent No. 1/promoter

seeking interest for deloyed possession under Section-lB of the Reol Estote

(Regulotion ond Development) Act, 2016, ond for on eorly possession of the

flot.
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2. The comploinont ond the respondent No. 1 were given severol dotes on their

request to settle the motter omicobly. However, they could not orrive ot ony

mutuolly occeptoble solution. Hence, the motter wos orgued on the focts

ond merits of the cose.

3. The respondent hos roised the issue of mointoinobility of this comploint, on the

ground thot since the ogreement hod been registered under the provisions of

MOFA (still in force), this comploint is not mointoinoble before this Authority

under the RERA Act, ond the Authority hos no power to gront ony

compensotion under the MoFA. Therefore, the comploinont is required to

opprooch civil court. The respondent further stoted thot the present proiect

is o re-development project of the respondent No. 2 Society hovlng 5 wings

of which A, B ond C wings ore meont for the rehobilitotion of members of

respondent No. 2 Society, ond wing D ond E ore for the free sole. The deloy

wos not intentionol, ond it folls within the ombit of the exemptions covered in

the ogreement for sole doted '18-8-201 1. However, they could not hondover

the possession of ihe soid flot to the comploinont due to following reosons

which were beyond their control ond covered by the relevoni clouses of the

registered ogreement of sole.

o) Due to the chonge in the sonctioned plon pursuont to the new policy

of fungible FSI by the MCGM, the plon sonctioned eorlier got revised.

b) The old Power of Attorney, which wos executed on 28-07-2009 by the

respondent No. 2 Society, in fovour of the respondent No. l, come to

be concelled, pursuont to the consent terms doted l-7-2013 filed in

Hon'ble High Court Suit No. 268 of 2013. ond o fresh Power of

Attorney wos execute d on 29-5-201 5. The soid process look

consideroble time, ond therefore, the respondent No. I wos unoble

to pursue the motter with MCGM, for gront of permissions. The soid
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deloy wos coused by the respondent No. 2 for which the respondent

No. I connot be blomed.

c) The construction work under ihe soid project wos exceeding 20,000

sq.fts, ond therefore, Environment Cleoronce wos olso essentiol. The

respondent No. I opplied for the Environment Cleoronce on l4-12-

20r 5.

d) Besides, the respondent No. I stoted thot he wos willing to refund

the omount poid by the comploinont till dote i.e. Rs. 12, 02,656/-

olong with 9% interest from the dote of execution of the registered

ogreement for sole doted 18-8-201 l. Even the respondent No. I olso

hos shown willingness to ollot olternote flot No. E-1202 odmeosuring

769 sq.fts corpet oreo subject to odditionol poyment by the

comploinont. The respondent No. l therefore requesied to dismiss

this comploint.

4. The orguments given by the respondent were exomined, ond it wos

found out thot the project of the respondent/promoter hos been

deloyed, ond he hos foiled to perform his controctuol obligotions os per

registered ogreement for sole executed between both the porties' lt is

irue thot, the Development Control Regulotion wos omended in the yeor

2012, whereby the concept of fungible FSI wos introduced by the Urbon

Development Deportment of Mohoroshtro, ond occordingly, oll plons

sonciioned by the competent outhority got chonged ond the promoters

were required to seek omendment in the plons os per the new policy.

5. Even if oll ihe constroints pointed out by the respondent ore token into

considerotion, there wos odequote time 1o complete the project ond

hondover the possession of the soid flot well before the RERA Act, 2016

come into etfect on 1n Moy,20l7. According to Sec l8(l) of the Act, if

ihe promoter foils to complete o project or unoble to give possession of

on oportment, plot or building, the ollottee sholl be poid interest for the

period of deloy till honding over of the possession ot such rote os moy be

3

,!r*a-r,t"a



prescribed. The Act hos provided interest for deloy to the home buyer if

he wonts to continue in the project. This relief wos not ovoiloble under

the MOFA. The comploinont is, therefore, entitled to cloim interest on the

omount poid by him.

6. lt is cleor from the obove discussion thot, the reosons cited by the

respondent do not give ony sotisfoctory explonotion for o long deloy

in completion of the project. Moreover, the poyment of interest on the

money invested by the home buyer is not the penolty, but o lype of

compensolion for deloy os hos been clorified by the Hon'ble High Court

of Judicoture ot Bomboy in obove cited judgment doied 6tn December

2017 possed in W.P. No.2737 of 2017. The respondent is lioble 1o

compensote the home buyer occordingly.

7. Due to the chonge in Development Control Regulotions, l99l in the yeor

2012, Ihe plon of the building, wherein the comploinont's flot wos

situoted, got omended. Admittedly, the respondent hos executed

registered ogreemenl for sole with the comploinont ond sold the flot No.

402 hoving corpet oreo odmeosuring 693 sq.ft. The respondent

promoter is bound io obide by the terms ond conditions of the soid

ogreement ond hence lioble to hond over the possession of the flot to

the comploinont.

B. ln ihe light of the obove focts ond circumstonces of this cose, following

order is possed.

i)

ORDER

The respondent promoler is directed to eormork the flot of the

comploinoni ond orronge to hond over the possession of the flot

to the comploinont.
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ii) The respondent hos to poy interest to the comploinont for the

deloyed possession of the prescribed rote under RERA Aci,2016,

ond the Rules mode there under from I't Mqy, 2017 till the octuol

dote of possession on the totol omount poid by the complqinont.

iii) The respondent is olso entitled to recover his outstonding dues from

fhe comploinont.

9. With these directions, the comploint stonds disposed of.

(Dr. Vijoy Soibir Singh)
Member l, MohoRERA
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