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BEFORE THE
MAHARASHTRA REAL ESTATE REGULATORY AUTHORITY
MUMBAL
Complaint no. CC006000000000857

Suleta I°, Shastri (1) Complainants.
Gavin |. Pereira &
Shweta M. Rao (2)
Chetana Ramesh Rathod (3)
Bhaskaran V. Nair &
Kasturi B. Nair (4)
Gavatri Gandbhir(3)
Kiran & Lalit Jollani (/)
Brijesh Mandalia (7)
Versus
Conglome Technoconstructions Pv.Lud(1). ... Respondents.
Sapphire Space Infracon PveLtd.(2)
Shriram Lan  (3)
(Sathyanangar Phase 1)

MahaRERA Regn: - P99000011436

Coram: Shri B.ID. Kapadnis,
Hon'ble Member & Adjudicating Officer.

Appearance:
Complainants: In person.
Respondents: Adv.Deepa Pohuja.

Final Order.
26'h March 2018

The complainants have filed this complaint under Section 18 of
Real Estate (Regulation and Redevelopment) Act, 2016 (RERA).
2. The Complainant No. 1 booked row house no. A-188,

Complaint ne 2 booked row house nos, A-483, A-484, Complainant

No, 3 booked row houses 465 & 466, Complainant no. 4 booked row
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house no. 305, Complainant no. 5 booked row house no A-199,
Complainant no. ¢ booked row house nos. A-745 & A-746,
Complainant no.7 booked row house no. 736, in respondents’
registered project Sathvanagar phase I situated at Rani Shigaon
(Mavale) Tal. Palaghar Dist. Thane and the respondents agreed to
deliver their possession on or before 31.12.2011. Since the
complainant nos. | to 4 and 6 to 7 want to withdraw from the project,
they claim their amount with interest and/or compensation.
Complainant no. 5 wants to continue in the project hence she claims
interest for every month of delay till she gets the possession of her
row house,

3. The respondents have pleaded not guilty. They have filed the
reply to contend that they along with Sapphire Space Infrasonic Pvt.
Ltd. and Shriram Lan entered into the joint development agreement
on 05.10.2009 to develop the project land for low income housing
scheme, They launched the project in 2009, The agreements for sale
came to be exceuted with the complainants in the yvear 2010, They
agreed to deliver the row houses on or before 31.03.2011 but they
could not complete the project because in September 2010 news
appeared in the Newspaper regarding ban on sand mining.
Therefore, supply of the sand was reduced considerably and its
price increased. They had to procure river sand from other places
which proved very expensive and the cost of construction increased
bevond threshold and tolerance of builder, The project became
infeasible because of increased cost, The contractor started to make
default to honour the construction milestones. Despite sale price
escalation clause in the agreement, they could not increase the price.

The contractor abandoned the project in December 2011 and in 2012
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D.C. Rules were amended. Shriram Lan who were to provide the
services of contractors appeinted another contractor on turnkey
basis but his services were terminated in January 2013 as he could
not cope up with the construction milestones due to costly sand. The
respondent no.1 faced financial trouble in the vear 2014, Shriram
Lan failed to recommend contactor and honour their commitments,
Therefore, dispute between the respondents started which adversely
affected the construction work. In December 2014 Shriram sold
their shares to respondent no.1. Respondent nos, 1&2 executed
amended joint development agreement on 11.12.2014. Thereafter,
Shriram sold their share-holding in respondent no.1s" company to
Sapphire on 03.03.2015. Subsequently the Sapphire took over the
share holdings to respondent no.1, so the respondent no. 15’
company is controlled by Sapphire and it took the task of reviving
entire project. Therefore, they contend that these reasons were
beyond their control. Hence, they request to dismiss the complaint.
4.  Following points arise tor determination. I record my findings
thereon as under:

POINTS. FINDINGS.
1.Whether the respondents have failed to deliver Affirmative.

the possession of the row houses booked by the
complainant nos. 1 to 4, 6 & 7 on agreed dates?
2. Whether the complaint nos. 1 to 4, 6 & 7 are Affirmative.
entitled to get refund of their amount with

interest?
3. Whether the case of complainant no. 5 suffers Affirmative.

from misjoinder of parties?




REASONS
Legal Provision:
5. Section 18 of RERA provides that if promoter fails to complete
or is unable to give possession of an apartment on the date specified
in the agreement and the allottee withdraws from the project, then he
is entitled to get refund of his amount with interest from the date of
its pavment.
b, Section 18 of RERA allows the allottee to collect his amount
with simple interest at prescribed rate which is 2% above the MCLR
of SBI. The current rate of MCLR of SBI is 805%. Thus, the
complainants are entitled to get simple interest at the rate of 10.05%
p.a. on their amount from the date of its receipt by the respondents
tll its refund.
Delayed possession.
F I'he respondents have nol disputed the fact that they entered
into agreements for sale of the row-houses in favour of complainant
nos. 1 to 4, 6 & 7 and agreed to deliver their possession on or before
31.03.2011. However, they have failed to deliver the possession on
agreed date. Therefore, | record my finding that the respondents have
failed to deliver the possession of row-houses of the complainants on
agreed dates.
Reasons for delay:
8. The respondents have contended that there was ban on sand
mining and therefore, supply of the sand reduced considerably. It
resulted into the increase in cost of construction and the contractor
therefore, abandoned their project. | find that the documents placed
on record by respondents do show that the Hon'ble High Court

banned sand mining from river bed for some time. Therefore, there
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was shortage of sand. It is pertinent to note that the agreements had
been executed by the parties when Section 8 of Maharashtra
Ownership Flats Act, 1963 was in force, Section 8 (b) of the said Act
provides, the agreed period for delivering the possession of the flat
can be extended for first three months if cause of delay beyond the
control of the promoter exists and it can be extended further for three
months if it still exists. Under no circumstances this period can be
extended beyond six months. The said Section also makes it clear that
if the promoter fails to deliver the possession on the agreed date, then
the promoter makes himself liable to refund the allottees’ amount
from the dates recetved by ham.

9. The respondents have contended that in the year 2012, D.C.
Rules changed but they agreed to deliver the possession of the flats
before 31.03.2011 and DC Rules have been changed thereafter. Hence
it cannot come to their help, The respondents have referred to some
internal problems faced by them regarding the abandonment of the
services of the contractors, financial difficulties faced by them and
their internal disputes. The allottees do not have concern with these
aspects of the matter and therefore, I do not hold that these grounds
prevented the completion of project and these grounds were beyond
the control of the promaoters.

10. The complaint nos. 1 to 4, 6 & 7 want to withdraw from the
project as the respondents have failed to deliver the possession of the
row houses booked by them on agreed dates. They have exercised
their right to withdraw from the project which is conferred upon
them by Section 18 of RERA.
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Entitlement of the complainants:

11.  The complainant nos. 1 to 4, 6&7 have filed the statements
showing the payment of amount made by them to the respondents.
They are marked Exh. 1 to 6 respectively. The complainants are
entitled to get the amount of consideration paid by them to the
respondents along with the ancillary expenses such as the registration
charges. They are not entitled to get the amounts spent by them on
stamp duty because the same has been paid in their names. They can
claim refund of these amounts on cancellation of agreement for sale.
Each complainant has claimed the cost of complaint but they have
filed this complaint jointly and hence they together are entitled to get
Rs. 20,000/ - as the cost of complaint.

12, The complainant nos. | to 4, 6 & 7 are entitled to get the above
mentioned amount with simple interest at the rate of 10.05% p.a. from
the date of their payment to the respondents or to the Government,
as the case may be. The respondents are not liable to pay the
compensation for mental agony and harassment claimed by the
complainants because the interest is quiet sufficient to cover this
ground. Moreover, the interest is compensatory in nature. Similarly,
complainants are not entitled to get the amount of house rent or loss
of rent, for a simple reason that they are getling the interest on the
amount paid by them to respondents. They are not entitled to get
hank interest claimed by them separately.

Misjoinder of complainant no. 5,

13.  Complaint nos. 1 to 4, 6 & 7 seek refund of their amount as they
want to withdraw from the project. The complainant no. 5 wants the
possession of her row house and she claims interest of her amount

paid to the respondents for every month of delay, Looking to the facts
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and circumstances of the case, her case suffers from misjoinder with
complainant nos. 1 to 4, 6 & 7. Therefore, her case needs to be
dismissed bv giving her opportunity to file separate complaint.
Hence, the following order,

ORDER

1. The respondents shall pay the amount mentioned in Para NoTl
of this order reflected in the statements of payment marked
Exh. 1 to 6 submitted by Lhe complainant nos. 1 o 4, 6 & 7
respectively, Statements of payment marked Exh. 1 to 6 shall
form the part of this order.

2. The respondents shall pay the simple interest on the aforesaid
amount at the rate of 10.05%p.a. irom the date of their payment
to respondents or government reflected in statements Exh. 1 to
6, as the case may be,

3. The respondents shall pay Rs. 20,000/~ to the complainants
towards the cost of complaint.

4. The charge of the aforesaid amount shall be on the row houses

booked by the complainants till its repayment.

i

Complainants shall execute the deeds of cancellation of the
agreements for sale, at respondents’ cost on satisfaction of
their claims.

6. The complaint of complainant no. 5 is hereby dismissed. She is

at liberty to file another complaint, if she so desires,

.
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Mumbai. — rais L
Date: 26.03.2018. { B.D. Kapadnis)
Member & Adjudicating Officer,
MahaRERA Mumbai.
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