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MANAGING COMMITEE CREDAI-IEON

Ref. No. MCHI/PRES/22-23/382
Date: 18/1/2023

To,

Shri Shravan Hardikar (1.A.S.)

Inspector General of Registration and Controller of Stamps,
Ground Floor, Opposite Vidhan Bhavan (Council Hall),

New Administrative Building,

Pune - 411001, Maharashtra

Sub: Charging of Stamp Duty Twice on existing member’s New Premises in
redeveloped Buildings (New Buildings) undertaken by Developers in
Co-operative Housing Societies.

Ref: Circular No.K.5/Stamp-17/Pra.Kr.10/13/303/17 dated 30" March 2017,
Department of Stamps, Inspector General of Registration & Controller of
Stamps (Maharashtra State).

Respected Sir,

1. We are writing instant letter to beseech you to issue a clarificatory Circular to preclude
logistical hassles in a redevelopment project to avail benefit of section 4 of the
Maharashtra Stamp Act, 1958.

2. In any redevelopment scheme, principal Agreement is the Development Agreement
(hereinafter referred to as ‘DA’), executed between the Developer and the Society. The
DA of such projects are duly adjudicated by the competent authority and then registered
at the office of Sub-Registrars of Assurances. The levy of stamp duty on the DA is based on
various parameters like construction cost for rehab components, rent in lieu of transit
accommodation, corpus, transportation charges, brokerage, car parking’s to each Existing
Member, construction Cost for Society Office & Security Cabin/ other amenities etc. It is
pertinent to note that the DA invariably enumerates detail entitlement of each member
of Society in the redevelopment project.

3. At the time of registration of Permanent Alternate Accommodation Agreements
(hereinafter referred to as ‘PAAA’) for individual Society Members, again stamp duty
payment from such member is being insisted upon based on IGR’s Circular No. K.5/Stamp-
17/ Pra.Kr.10/13/303/17 dated 30th March 2017 (hereinafter referred to as ‘said Circular’)
unless if members are parties to the DA. A copy of the said Circular is enclosed herewith
for ease of your reference.

4. The said circular enumerates that only if individual existing members of the co-operative
housing societies are parties to the DA, only those members would be entitled to nominal
stamp duty of Rs. 100/- on their respective Permanent Alternate Accommodation
Agreement by extending benefit under section 4 of the Maharashtra Stamp Act, 1958. It
is pertinent to note that insistence of each member as party to DA to avail benefit of
section 4 of the Maharashtra Stamp Act, 1958 is unnecessarily burdensome.

Maharashtra Chamber of Housing Industry
Maker Bhavan II, 4" Floor, 18, V. Thackersey Marg, New Marine Lines, Mumbai - 400 020.
Tel: 42121421, Fax: 4212 1411/407 Email: secretariat@mchi.net Website: www.mchi.net



http://www.mchi.net/

CREDAI-IEDO

5. We hereby reproduce section 4 of the Maharashtra Stamp Act, 1958 verbatim for ease of your reference:-

“4. Several Instruments used in single transaction of [development agreement] sale, [lease], mortgage
or settlement.

(1) Where, in the case of any [development agreement], sale, [lease], mortgage or settlement,
several instruments are employed for completing the transaction, the principal instrument only
shall be chargeable with the duty prescribed in Schedule-I for the conveyance,[development
agreement], [lease], mortgage or settlement, and each of the other instruments shall be
chargeable with a duty of [one hundred rupees] instead of the duty (if any) prescribed for it in
that Schedule.

(2) The parties may determine for themselves which of the instruments so employed shall, for the
purposes of sub-section (1), be deemed to be the principal instrument.

(3) If the parties fail to determine the principal instrument between themselves, then the officer
before whom the instrument is produced may, for the purpose of this section, determine the
principal instrument:]

Provided that the duty chargeable on the instrument so determined shall be the highest duty which
would be chargeable in respect of any of the said instruments employed.

6. The gist of relevant para of a typical PAAA is as follows:

“This Agreement does not envisage any independent or new transactions save and except as contemplated
and recorded in the Redevelopment Document. Vide this Agreement only the New Flat is being identified
and is agreed to be provided by the Developer to the Member/s in discharge of the obligations of the
Developer under the Redevelopment Document. No fresh or new obligation of the Developer is envisaged
or contemplated or agreed upon vide this Agreement save as the obligations already recorded under the
Redevelopment Document. This Agreement, is a document incidental to the Redevelopment Document
within the meaning of Section 4 of the Maharashtra Stamp Act, 1958 and is accordingly being stamped as
per the said provision.”

7. By now it is well established position in law established by various Judgments of Hon’ble Supreme Court
of India and Hon’ble High Court of Judicature at Bombay that once a person becomes a member of the
Cooperative Society, he looses his individuality with the Society and he has no independent rights except
those given to him by the statute and Bye-laws. The member has to speak through the Society or rather
the Society alone can act and speaks for him qua the rights and duties of the Society as a body (see Daman
Singh & ors. v/s. State of Punjab reported in AIR 1985 SC 973). This view has been followed in the
subsequent decision of the Apex Court in the case of State of U.P. v/s. Chheoki Employees Cooperative
Society Ltd. reported in AIR 1997 SC 1413. In this decision the Apex Court further observed that the
member of Society has no independent right qua the Society and it is the Society that is entitled to
represent as the corporate aggregate. The Court also observed that the stream cannot rise higher than
the source.

8. It is submitted that all existing member of the Society is entitled to treat his/her/ their Permanent
Alternate Accommodation Agreement as incidental instrument to the DA and avail benefit of section 4 of
Maharashtra Stamp Act, 1958 regardless of whether they are party to the DA or not as the DA’s executed
between the Society and the Developer is the Principal Agreement, which is duly stamped as per
Schedule-I.
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The levy of separate stamp duty on Permanent Alternate Accommodation Agreement is subject matter
of various Writ Petitions, which are pending adjudication before the Hon’ble High Court of Judicature at
Bombay. After issuance of the said Circular, lot of societies have started asking all individual members to
become necessary parties to the DA and further attend the office of Sub Registrar of Assurances for
registration. This has caused lot of rush and unnecessary load at the office of Sub-Registrar of Assurances
across the city and state of Maharashtra coupled with logistical nightmare.

The said Circular is now a subject matter of challenge before the Hon’ble High Court of Judicature At
Bombay in Writ Petition (L) Nos. 13218 of 2021, 13224 & 13225 of 2021. The Hon’ble High Court of
Judicature At Bombay by its order dated 9*" December, 2021 was please to issue rule and grant interim
reliefs in favour of Petitioner in said Writ Petitions. A copy of said order dated 9™ December, 2021 is
enclosed herewith for ease of reference.

It is submitted that it is abundantly clear from section 4 of the Maharashtra Stamp Act, 1958 that each
member of the Society is not required to be a party to the DA to avail benefit of section 4 of the
Maharashtra Stamp Act, 1958 on his/her/their Permanent Alternate Accommodation Agreement.

In light of above facts and circumstances, we earnestly request you to issue clarificatory Circular
permitting all existing members of Society to avail benefit of section 4 of the Maharashtra Stamp Act,
1958 on their respective Permanent Alternate Accommodation Agreement, once the DA of society is duly
stamped, irrespective of the individual member being party to such DA.

king you,

Yours faithfully,

or CREDAI-MCHI

)-/2, 5

/] /
Boman\Irani Dhaval Ajmera
Presi Hon. Secretary

Encl : As above



$h.<1.5 /FGTP-17 /9.55.10/13/303/17
Aleolt FEfaders a g @,
(HERTY TST), dBHSTAT,

AT USRI FAR,

faere swae #AR, qoi-1.
f&.30/03/2017

ST ECH

fowrar: geerly TEtEer gl Aigedear gAfderEEaR, FHrEeedr
ST EIOTT-AT SEATT HGTeh YoehlaTed.

Heo: AlGolt FRIAlets HraTaar gRUFH 6.91.15 /d6ed /ARGIH
gae/e21, f&.23/06/2015.

UEATT -

1) AR #egd 9 JAQHETd URUAe ATl
2013/1425/9.%.260/#-1, 18.09/05/2014 3edd, TR [HSHART Hlelh
T s I e fAuufed smeear faddd dRRIGER ATDE
PR arfla &3, 3% AT sraiadd wdaET Avafea suara Jom-ar
IR SENIS fF@ad TFaiRer @9 AFCA WA EFAVESa]
AGTeh Yol ITHROT HERTE Faih H@ﬁmﬂw A 4 FHER PUATA ITT
3 TAY HOIT AT 3T

2) I IqHeA, Hicolt FAefalistes dRTEA™ URUAE F.HL15/
qECd/ AEEAD AT/ 621, f5.23/6/2015 Hedd, FEdR IFEfAHATOT
eI ST SARAIAT QAMaR UheUlHed A AR ST St
(FEUSTT SR AB HAlelh & VWAl IEAATT HEAT IS ) gl Yoapral
IMHRON M AN AT FUHAOT AT 3T Ao, AT A TE
FIUATT 3T 3T 6,

) SR IERAATT T (JE Aew) 7 Aewme TRaEed Read

TIRATHAT ST AT T AT FIRAFITAT Yo oAl I I[ETetaroT



TR

FEATAT oA aOATT JUM-AT IVRIh GEAVTSEaR FERTE  HGIH

HRAATATTT el 4 FAR gl Yoob HRON HU TS 31Te.

q) FE SI% IERAAT FEAT (@ Aeh) g e Ay fnad

PIRATHT STl I EeATE  IEEAAT HEIAT S FHHCR  dAfehed

AT HETABI/IMST  TFACR  HLOTTEN  SEAldSl & Ho v

PIRATFTET YoiaedT Ui gralas #Feue desldl JUIR Fge

TIET cEavdS . CUES AT EEaldeledd  exdiddd  erom-am

Tefaeard! JEReer e Aegar Reedr SFadl aiude @ara

Aol Yoh HTPRUN HIUATT AT,

3) A1 TUSEROMAEA OTE! HiOER GATdT #uATdl AP a4
FATOAES AU RIS sRe Iopewdic wiedle, #9E 7 R ARy
TeHhEA FIOTTT 3TAel aidl, FAdva: Regs, JEfaer g a gume a1
I ST TR W ST N SRR duihe s
fesurfed BIUIRT FediaRomer g&d Suid Ho fahde SqasR/aRRTEl Huidrh
CTd  THSIU INAYS ITA T T HRRIT heAdl 4 A dE 9] FROITN
ATTON HITATT 3Tl 37T

1 Hd el TOR $% gEd YA Gl aRoard. Ad 3T -

(1) ST UHOTALY Fag IJEHANT T (Few) a [Aods a1 aa
AT [ R SATelel 33d, d% a1 Teaad =R dafes
THTHE, U&ThR AUCARDS T THTATT FEATTRYT SEATH Hold 4 =
TRJE W] BUIR AT 30T GEaaa ey 2(d) HAEY e hedryao
HgTeh oIl ITHARUN Y0 HTARIG LI,

(2) S1 yeoTEed, gdrer fAeur gofar gid -
(31) SR fahad HIRAHAT JEFATTT HEAT (AS ATR),
FATEE T [ahras a1 did UeTiHASd STelm 37 3o,

(@) A [AHTET RATFITAN, T THHCD ATHHEY

TdeT TEfAdT TITAI0ET TIdT S¥d hIUITAT 37¢




() HeX FHTHGAT SATHTATS FEATTROT SEATHE, HD
s RaFaTear FERIHAGaR ardia &
EEATANT XUITET FANMGA 3 38el, 37707

(3) HeX dafthes FHTHS WATHTATST FEATAROTTAT
SEATAY, TEITAT TEAT ATAT SUIR U&7 FeUfe
ATt 3189,

M 3T dIfhes FHTHSTT SATHTATST FEATARUT &Fd & H faerde
PIRATFATTT AU a6 FHGHA, A Feld 4 & Re @9
HOITT Il

(3)31 f&proft & Tog aRvard Id H, T TR ¢ ThaT FSRGER
STATT &Y 9 TRTe, T &TAIUTT ardra 819 3 HHHe™ [Hod
I/ fAhd Ud e, Haffd TRUFREHAST TUY HedTuaATol, &1
aidld &AM anieh deRHAed o ddcdlel@R AUR (Heferepr/
GRTAINET/ BT/ Hieafois) HAedided T Adgem IS TG AT
AR AGTh Yoch HTHRUT FIUATT AT,

AR

T(4)ETT W F.2 A AE JIThE THHE AT AR aedd, 5%
Ao, fAdua: Gov (@) T gl @eReer e &
THAD FIBUTH ThiT 3T, Faa, e A quvarg I9 3mea &7,
SR 3T SEATAT USTHRIAT AT SFAT Jgcdia AT AP goar &
3ME 30T AAS FoldA 4 o R o9 eld 3T 3 aed 3¥T o}
I AT GARIRTE A 3R EEdIGRUIET U &ed  HgiS
Seaftel aRega 3fFfAakla s caar st = Rormem
gZgdA fAdus Il o ASAdd, A AYET HHAS Al &Ed
e gRuFHT U Higoll @ g AT www.igrmaharashtra.gov.in

T HHITIBIAR Publication AT TEI@TT Circulars IT TSHION ST 3T,
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(3. TATEITHT T)
Aieull Ferfadersd a Hgiw T,
FAERTY T, qOr
ufd,
1) ¥9 Az Srearasry ,
2) 9 gzaA fAdus
ud ATfed T FRIGTEATST -

3) TeAleul FEfadets, Hieolt Ferfoliees wmEw, gor.
4) 3UHATAD, FIR TUAT, Hds TG AT HTS.
5) WEIE TUTeTeh,AIR T, He e, HiehvT/ qoT /ARG, 3iRamare /
AT/ AT,
6) Al susARIdets T Hgih sufATd (FEITer), gon.
7) dAleol susRIliels a Agid SUTAATS (HI0TH), goN.
HeX URUFSTE! g fAmmeAr Hhaed@ay Upload dRUITI
SR T AT, SRnE
8) vl susEaRlets a HAaih SUTAH, HIS / PIHOT / Yot/ATRIR/
ARaMMEE / AR/ HATEST / ARTR FiAr AR T 3TaRIS AT
PIATEIHATS.
-/FeX IRUFSET ud e 3T §@9 Aol i
RO Iredl. T8I FeX URUAF I U@ F IR, o araedrad
(Read & Acknowledge) =T IR el Ut S U5 AT
AT qrafavia .
9) Hd pratHA AP, Aol FEfAderTs HrRte,gor

ob

aE Al &Teh AT AGID
37TRIeTeh, (I[EAT). ASRTE s, Jor
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Priya

IN THE HIGH COURT OF JUDICATURE AT BOMBAY
ORDINARY ORIGINAL CIVIL JURISDICTION
WRIT PETITION (L) NO.13218 OF 2021

Digitally
PRIVA 7 WITH
PRIYA RAJESH
RAJESH SOPARKAR
SOPARKAR Date: WRIT PETITION (L) NO.13224 OF 2021
10550 AND
WRIT PETITION (L) NO.13225 OF 2021
Adityaraj Builders ... Petitioner
Versus
State of Maharashtra and Ors ...Respondents

Mr Dharam Sharma /b Mr Sandeep Waghmare 1/b Mr Jayesh Jain,
for the Petitioner.
Ms Jyoti Chavan, AGP, for the Respondents-State.

CORAM G.S. Patel &
Madhav J. Jamdar, JJ.
DATED: 9th December 2021

1. Rule in all three Petitions.

2.  The Petitions raised a question about the interpretation of
validity of two circulars dated 23rd June 2015 and 30th March 2017
issued by the Inspector General of Registration and Controller of

Stamps, Maharashtra State.
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3. The issue will affect a large number of redevelopment
projects across the State because it pertains to the stamp duty that is
correctly payable on instruments typical in such projects. In

Mumbai, in particular, redevelopment by societies will be affected.

4.  The Petitioners have an estimated stamp duty liability
adjudicated at about Rs 27 lakhs in each of the three Writ Petitions.
They will be required to deposit 50% of the amount in each matter.
Subject to that deposit being made by 3rd January 2022 and on the
further undertaking, which we accept, to pay the balance if found
due by this Court and if the Petitions fail, we permit the Petitioners
to proceed with registration of the permanent alternate

accommodation agreements in the form proposed.

5.  The Sub-Registrar of Assurances and the Collector of Stamps
will permit the registrations of the documents in question without
insisting on payment of the adjudicated stamp duty liability. The
deposit in Court is a pre-condition to registration. The Petitioners
will have to place before the Sub-Registrar an authenticated copy of
this order and proof of the deposit/s having been made. No

registration is permitted unless and until the deposit/s are made.

6.  If the deposits are not made by 3rd January 2022, this interim
protection will cease without further reference to the Court and the
Petitioners will not be entitled to have any of the documents

registered.
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7.  The Sub-Registrar of Assurances and the Collector of the

Stamps will act on production of an authenticated copy of this order.

8.  We request Mr Samit Shukla who is present in Court to assist
as Amicus. We also request him to brief counsel of his choice and if
possible, either Mr Mayur Khandeparkar or Mr Karl Tamboly, each

of whom has considerable experience in such matters.

9.  Respondent Nos 1 to 3 waive service. So far as Respondent

No 4 is concerned, we permit private service by courier.

10. Given the fact that the issue is relatively narrow but is likely to
have a significant impact, we will give the matter priority and we list

it for final disposal on 3rd February 2022.

11.  All concerned will act on production of a digitally signed copy

of this order.

(Madhav J. Jamdar, J) (G. S. Patel, ])
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